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The surety’s duty under the performance bond is not automatically triggered upon being notified 

by the owner/obligee that the principal is in default. Under certain bond forms, such as AIA 

Document A312 (2010 edition), the obligee is obligated to satisfy conditions precedent such as 

agreeing to pay the balance of the contract funds to the surety. The surety’s liability under the 

typical performance bond is triggered by the principal’s default and the obligee’s declaration of 

that default. L & A Contracting Co. v. Southern Concrete Services, Inc., 17 F.3d 106, 110 (5th Cir. 

1994). The general contractor’s default must be more than an insignificant breach of some term in 

the contract. Id.; Stewart v. C & C Excavating & Construction Co., 877 F.2d 711 (8th Cir. 1989). 

For example, punch list items remaining after substantial completion or a variance from some 

minor detail in the plans and specifications would probably not constitute a default sufficient for 

termination of the bonded contract even though the contract may provide that the plans and 

specifications must be followed. Kent v. Hunt & Associates, Inc., 165 Ga. App. 169, 299 S.E.2d 

123 (1983); Delta Construction, Inc. v. Dressler, 64 Ill.App.3d 867, 381 N.E.2d 1023, 21 Ill. Dec. 

576 (3rd Dist. 1978); L & A Contracting Co. v. Southern Concrete Services, Inc., 17 F.3d 106 (5th 

Cir. 1994). On the other hand, the installation of seriously defective work or abandoning the job 

before substantial completion are clear examples of a default. Sitlington v. Fulton, 281 F.2d 552 

(10th Cir. 1960). 

 

Whether a breach is material is not always clear. Sahadi v. Continental Illinois Nat'l Bank & Trust 

Co., 706 F. 2d 193 (7th Cir. 1982). The surety should promptly and carefully investigate the claim 

to determine whether the facts support the obligee’s declaration of default. See, William S. Piper 

and Carl C. Coe, Jr., Ch. 2, Section A, The Surety’s Investigations, BOND DEFAULT MANUAL 

(3d ed. 2005). For instance, the owner may have declared the contractor in default due to serious 

delays, but upon investigation, the surety could discover that the source of delay is acts or 

omissions of the owner. See Chicago College of Osteopathic Medicine v. George A. Fuller Co., 

719 F.2d 1335 (7th Cir. 1983). See also, Vermont Marble Co. v. Baltimore Contractors, Inc., 520 

F. Supp. 922 (D.D.C. 1981).  

 

The performance bond surety is generally recognized to have five options when faced with a 

performance bond claim: (1) perform the work; (2) tender a replacement contractor and a new 

bond; (3) pay the obligee the cost to complete up to the penal sum; (4) finance the contractor; or 

(5) deny the claim. A completing surety assumes all the burdens and benefits and all of the rights 

and obligations of its defaulted contractor. Certain bond forms (e.g., AIA A312, 1984 edition) 

provide that the surety’s liability is limited to the penal sum even if it elects to complete. The surety 

steps into the shoes of the owner, the contractor, and the subcontractors it pays and, by operation 

of law, is granted standing as subrogee to assert claims held by the owner, the contractor, and paid 

subcontractors arising on the project — often to the great surprise and dismay of designers and 

engineers who contracted with the owner and had received assurances that they would not be sued. 

Argonaut Insurance Co. v. Town of Cloverdale, Indiana, 699 F.2d 417 (7th Cir. 1983). 

 

In Village of Fox Lake v. Aetna Casualty & Surety Co., 178 Ill.App.3d 887, 534 N.E.2d 133, 128 

III. Dec. 113 (2nd Dist. 1989), the court held that the surety waived its right to limit its liability to 

the penal sum by undertaking to complete the work and, once the decision to complete was made, 

the surety was responsible for completing the project without any limitation on its costs. This 

waiver occurred even though the surety sent a letter to the obligee in which the surety expressly 

reserved its right to limit its monetary liability to the penal sum of the bond. The court declined to 
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enforce the reservation of rights, holding that there was no consideration for the promises made in 

the agreement since the surety was only doing that which it was already obligated to do, complete 

the project. Fox Lake stands for the proposition that takeover agreements are enforceable as written 

even though the bond does not specifically refer to such agreements if they are supported by 

consideration. Often disputed claims and backcharges exist in a default situation, the resolution of 

any or all of which can constitute consideration. 

 

Takeover agreements are commonly entered into by the owner and the surety when the surety 

elects to complete the work remaining on the project. They are useful to both sides because they 

establish the procedure by which the surety and obligee agree to the manner and method by which 

the surety will discharge its bond obligation.1 The surety typically will elect to complete the work 

when the project is almost finished, and it can arrange completion using subcontractors already on 

site. 

 

A surety may have the right to tender a new contractor to the owner to complete the work, though 

whether the owner is required to accept the tendered contractor depends on the language of the 

bond. The AIA A312, Performance Bond (1984 (rev. in 2007 and 2010)), makes tender one of the 

surety's completion options. But, without an express provision that tender is an acceptable form of 

completion, the owner is not required to accept the tender of a new contractor as satisfaction of the 

surety’s performance obligation. 

 

A tender is distinguished from completion by the surety by the fact that with a tender, the new 

contractor enters into a contract to perform the remaining work directly with the owner and posts 

a new performance and payment bond, and the bond of the tendering surety is discharged. 

Typically, the tendering surety pays the owner the difference between the balance of the contract 

price of the original contract and the price of the tendered contract. The surety has the right to limit 

its liability to the penal sum of the bond and obtain complete discharge of its bond obligation by 

paying this sum to the obligee. 

 

If the facts warrant, the surety may deny the claim. Defenses justifying claim denial include any 

material breach of the contract by the obligee (i.e., defective design; failure to pay for work 

performed; overpayment or failure to manage the project; significant work interruption or 

uncontemplated delays caused by the owner; failure to give proper notice; failure to properly 

terminate the bonded contractor for default; wrongful default; usurping the surety's bargained-for 

right to complete the work by proceeding with completion without notice to the surety; and failure 

to bring claims within either the warranty, the contract limitation period, or the statutory limitation 

period). 

 

Although The Miller Act and the Code of Federal Regulations do not prevent the surety from 

choosing any of the traditional performance options, the Federal Acquisition Regulations can 

affect the manner in which certain performance options may be exercised and factors such as the 

requirement of competitive bidding for any new contract entered into directly by the Government 

obligee may eliminate some options as a practical matter. The Federal Acquisition Regulations 

 
1  See, North American Specialty Ins. v. Chichester School District, 2000 WL 1052055 (E.D. Penn. 2000) for 

the reason why sureties typically insist upon entering into takeover agreements. 
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apply to federal projects and provide that certain specific courses of action, “among others,” are 

available to the Government in lieu of termination for default, including: (a) permitting the 

contractor, the surety or guarantor to continue performance of the contract under a revised delivery 

schedule; and (b) permitting the contractor to continue performance of the contract by means of a 

subcontract or other business arrangement with an acceptable party. 48 CFR §49.402-4 (1984). If 

the Government chooses not to pursue the “other options in lieu of termination for default,” but 

instead terminates the contractor, then the surety, owing to its “liability to damages resulting from 

the contractor's default,” is advised by the Federal Acquisition Regulations to present a proposal 

concerning completion of the work.  48 CFR §49.404. The Federal Acquisition Regulations also 

dictate some of the features of a surety takeover agreement with the Government.  48 CFR §49.406.  

Finally, the Federal Acquisition Regulations provide that if the surety does not arrange for 

completion of the contract, the Government will arrange for completion of the work by awarding 

a new contract, and after using retainage and other unpaid earnings, shall “take steps to recover 

the additional sum from the contractor and the surety.” 48 CFR §49.406. 

 

Takeover – Factors the Surety Should Consider Before Doing So 

• After the principal is defaulted, the surety may takeover the project by entering into a 

takeover agreement by which the surety steps into the shoes of the principal to complete 

the bonded contract by using a completion contractor (defaulted principal or another 

contractor) or a construction manager. 

• Some bond forms may limit the liability of the surety to the penal sum of the bond.  If the 

bond does not so provide, the surety may try to limit its liability to the unexpended penal 

sum of the performance bond. The obligee will be reluctant to agree because the work may 

not be complete at the time the penal sum of the performance bond is exhausted, thereby 

exposing the obligee to the task of completing using its own funds. 

o Standard Form 25 (Miller Act) and FAR 49.404. 

o AIA A311 – Surety may remedy default or shall complete contract or obtain bids for 

doing so.  

o AIA A312 – option to take over and complete the work (using the principal with the 

owner’s consent, cure the principal’s default, or tender a new contractor.  

o Consensus Docs 260 – complete the work or arrange for completion by a contractor 

approved by the owner. 

o EJCDC – identical to A312.   

• Note that the 2020 edition of the AIA A312 performance bond provides that the surety 

waives the penal sum of the bond if the surety elects to take over the project.  This language 

puts extreme pressure on the surety.  Unless the surety is comfortable with assuming the 

risk of unlimited exposure arising from its completion of the project, then it will be unable 

to sign the takeover agreement unless it contains a provision that expressly limits the 

surety’s liability to the penal sum of the bond.  These considerations are discussed in North 

American Specialty Ins. v. Chichester School District, 2000 WL 1052055 (E.D. Penn. 

2000).  The obligee, on the other hand, may believe the language in the bond form should 

control the issue, and that it will be forsaking a significant benefit by conceding to a penal 

sum limitation in the agreement.   
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• Indemnity agreements generally provide for right of the surety to take over and complete 

the bonded contract, and use material and equipment on the site; the indemnity agreement 

also assigns subcontract and material supply agreements and other contract rights to the 

surety as well as granting the surety the right to settle claims in its sole discretion. 

• Statutes and regulations contemplate takeover by the surety.  

For example, Section 1 of the Illinois Public Construction Bond Act (30 ILCS 550/1) includes 

provisions which modify performance bond obligations of the surety with respect to bonds issued 

on Capitol Development Board (CDB) projects and public college/university projects.2  The 

changes create two different sets of contracts under the Bond Act. Contracts with the CDB and 

with boards of institutions of higher education (for simplicity these may be referred to as “CDB 

 
2 As to such projects, Section 1 provides: 

“Each bond securing contracts between the Capital Development Board or 

any board of a public institution of higher education and a contractor shall 

contain the following provisions, whether the provisions are inserted in the 

bond or not: 

Upon the default of the principal with respect to undertakings, covenants, terms, 

conditions, and agreements, the termination of the contractor’s right to proceed 

with the work, and written notice of that default and termination by the State 

or any political subdivision to the surety (Notice), the surety shall promptly 

remedy the default by taking one of the following actions: 

(1) The surety shall complete the work pursuant to a written 

takeover agreement, using a completing contractor jointly 

selected by the surety and the State or any political 

subdivision; or 

(2) The surety shall pay a sum of money to the obligee, up to the 

penal sum of the bond that represents the reasonable cost to 

complete the work that exceeds the unpaid balance of the 

contract sum. 

 

The surety shall respond to the Notice within 15 working days of receipt 

indicating the course of action that it intends to take or advising that it requires 

more time to investigate the default and select a course of action. If the surety 

requires more than 15 working days to investigate the default and select a 

course of action or if the surety elects to complete the work with a completing 

contractor that is not prepared to commence performance within 15 working 

days after receipt of Notice, and if the State or any political subdivision 

determines it is in the best interest of the State to maintain the progress of the 

work, the State or any political subdivision may continue to work until the 

completing contractor is prepared to commence performance. Unless 

otherwise agreed to by the procuring agency, in no case may the surety take 

longer than 30 working days to advise the State or political subdivision on the 

course of action it intends to take. The surety shall be liable for reasonable 

costs incurred by the State or any political subdivision to maintain the 

progress to the extent the costs exceed the unpaid balance of the contract 

sum, subject to the penal sum of the bond. 
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Contracts”) will have an additional set of statutory requirements. The scope of this new class of 

contracts recognized under the Bond Act includes public colleges and junior colleges. Public high 

schools are not treated as institutions of higher learning, although many of the supplementary 

general conditions in high school general contracts now contain provisions fixing the time frame 

for the surety to act and imposing penalties for the failure of the surety to comply with these time 

frames. 

 

Written Termination Notice 

 

Some public bodies took the position that the language of the prior Section 1, which still applies 

to contracts that are not with the CDB or a board of higher education, did not require an actual 

termination of the contractor as precondition to surety completion. The Bond Act language 

supports this argument to the extent it merely required that the surety and principal jointly and 

severally perform the undertakings of the contract. The new provisions that apply to CDB and 

other contracts now require that the State or other political subdivision issue a “written notice of 

that default and termination,” a requirement that some have argued was not imposed by the 

previous version of the Bond Act. Arguably, the failure of the legislature to include a written notice 

of termination requirement for all contracts, and limiting this requirement to the contracts with the 

CDB and other boards of institutions of higher education, suggests that a termination and notice of 

termination is not a requirement to compel surety performance to cure defaults for other types of 

contracts, absent express provisions in the performance bond to the contrary. 

 

Joint Selection of Completion Contractor 

 

The Bond Act for CDB Contracts provides for a written takeover using a completion contractor 

selected jointly by the surety and the public body. The surety can no longer unilaterally insist upon 

a different completion contractor over the protest of the public body, nor can the surety unilaterally 

demand that its principal be permitted to perform. The new provisions also make clear that the 

contract balance is to be credited to reduce the surety’s obligation. Where the surety pays instead 

of performs, the new bond provisions state that the surety “shall pay to the obligee a sum of money, 

up to the penal sum of the bond that represents the reasonable cost complete the work that exceeds 

the unpaid balance of the contract sum.” If the surety does not comply with the new performance 

provisions of the Bond Act, the surety’s liability is for the “reasonable cost incurred by the State 

or any subdivision to maintain the progress to the extent the costs exceed the unpaid balance of the 

contract sum, subject to the penal sum of the bond.” Unfortunately, the phrase “subject to” might 

not be as clear as “not to exceed.” The new Bond Act provisions, however, do not expressly limit 

the completing surety’s liability to the penal sum of the bond.  There are cases that provide a 

completing surety waives the protection of the penal limit of the bond, and nothing in the Bond 

Act proscribes finding such a waiver. The policy against abandoning public work and leaving work 

uncompleted would favor a rule requiring the surety to complete. 

 

15-Day and 30-Day Time Frame for Surety’s Decision 

 

The additions to Section 1 of the Bond Act provides for time periods within which the surety is to 

make its completion decision on CDB Contracts. The surety shall respond to a notice of 
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termination and default within 15 days of receipt of the notice and indicate what course it will 

take to cure the default. The State will allow more time for the decision, but unless the State agrees 

to additional time, the surety must make its decision within 30 days of the receipt of the notice of 

default and termination. The State during the decision period by the surety, can exercise self-help, 

and keep the work going, the cost of such work to be paid by the surety, and, as noted above, such 

liability is “subject to the penal sum of the bond.” 

 

These changes are entirely consistent with the language seen in supplementary conditions of 

contracts now in common use and adopted by other public bodies in their bond forms. Because of 

the perceived failure of sureties to take action to cure defaults, the bonds and statutes are starting 

to require more precisely what needs to be done and define the consequences of the failure to 

perform. The original House Bill for the Bond Act changes was far more onerous on the surety. 

Fortunately, the Surety and Fidelity Association of America was able through dialogue with the 

proponents of the changes to make the time frames less mandatory and the consequences of failing 

to abide by the terms of the Bond Act less open-ended. And there are some good provisions in 

these changes for the surety industry. The obligee needs to terminate and give written notice of 

termination. The Bond Act expressly provides for takeover/completion agreements and limits the 

surety’s liability to the penal sum of the bond when the surety elects not to complete. The surety 

industry should anticipate that in the future more statutes, bonds and contract terms will aim at 

imposing the types of conditions found in the Illinois’ Bond Act. 

 

Other Factors A Surety Should Consider in Deciding to Takeover And Complete 

 

• Amount of work remaining (scope of work) 

• The amount of the contract balance in relation to the scope of work 

• Did principal under bid work 

• Amount of completion contractor’s price 

• Defects in work 

• General cost escalation since principal’s bid 

• Delay or other damages back charged by obligee against contract balance 

• Complexity of work to be performed 

• Likelihood of changes in the work 

• Length of time to complete vs. amount of contract time remaining 

• Project delivery method 

• Terms and quality of the contract documents 

• Project location 

 

Completion Contractor Selection and Retention 

At the same time the surety is lining up the subcontractors to return to the job, the surety should 

also be searching for completion contractors.  The surety will usually start by brainstorming a long 

list of potential candidates.  There are many sources for names.  The bidding list is often the most 

fruitful.  Those companies have already invested resources into estimating the job and became 

comfortable enough with the project to have thrown their hat in the ring once before.  The relet 

process may be an opportunity for those companies to “un-sink” some sunk costs.   
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Sureties and their consultants may also consult their informal referral networks.  The consultant 

hopefully knows the local market well.  Underwriters and brokers may know of local contractors 

who would be interested in the relet work.  The original subcontractors may have ideas as well.  

Particularly if the obligee is a private entity, the obligee or the design team may not only suggest 

potential completion contractors to the surety but may pressure the surety to select its preferred 

option.  In that case, the surety will need to carefully balance the potential advantages of pleasing 

its obligee (perhaps the obligee will be more lenient in resolving pre-default delay issues; the 

obligee’s preferred option may actually be the best mitigation option for the surety) versus the 

disadvantages. If the referral network does not bear fruit, the surety may need to start making cold 

calls.  Sometimes cold calls come in to the surety or its consultants from interested contractors 

who have heard whispers of the default and the surety relet process.   

The novice surety claim handler might assume, the longer the list of potential completion 

contractors, the better.  But experience teaches that there may be a “Goldilocks” sweet spot.  If too 

many contractors attend the pre-bid meeting, the competition could scare the best ones away.  The 

risk of moving forward with too few interested contractors, however, is more dire: the surety could 

spend four to eight weeks on a solicitation for offers process that results in zero lump-sum bids.  

Sometimes the surety only receives a time and materials bid in response to a lump-sum solicitation 

for offers, in which case the surety may have no choice but to either commence a second relet 

process with a different group of potential bidders, or attempt to negotiate a reasonably acceptable 

deal with the T&M bidder, perhaps on costs not-to-exceed terms.  This is the art of the surety relet 

process.  In general, perhaps the “Goldilocks” number for the relet process is between two and five 

competent and interested contractors.   

Of course, there are exceptions.  The “super subcontractor” option may be viable, particularly if 

the job is nearly complete, and the subcontractor with the most remaining work is capable of 

performing in a general contractor role.  There are also instances where the surety has no 

reasonable choice but to obtain pricing from one particular contractor, perhaps because the project 

is geographically remote, or the work involved is extremely specialized.  The only hard and fast 

rule for the surety is to be flexible and thoughtful in its approach.   

There are also exceptions to the surety’s common strategy of preparing a formal relet package, 

also known as a solicitation for offers.  If the remaining scope of work is relatively straightforward, 

and the surety is under considerable pressure to get a completion contractor on the jobsite as soon 

as possible, then the surety may be motivated to circumvent the formal process and obtain pricing 

as soon as possible, from one or more potential completion contractors.  The motivation often 

comes in the form of an onerous liquidated damages provision in the bonded contract, coupled 

with a project that is seriously behind schedule.  On the other hand, if the time pressure is not 

extreme, then the surety may instead proceed with a formal relet process, which at least 

theoretically should generate competitive bids from which the surety can select.   

Regardless of whether the surety opts for a formal or informal bid process, the surety will be 

facilitating the potential completion contractors’ investigation into the work left to complete.  The 

contractors will need to thoroughly review the bonded contracts, plans, and specifications—the 

recommendation here is to be careful to request these from the obligee, as the defaulted 

contractor’s set of documents may be incorrect or incomplete.  The surety will likely need to 
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facilitate one or more site visits, which may also involve discussions with the obligee or design 

team, in the form of a pre-bid meeting or otherwise.  The surety may give some thought to whether 

it would be helpful for the potential completion contractors to meet with the defaulted 

subcontractor.  Sometimes this is productive, sometimes not.  The contractors’ due diligence may 

include contacting warranty providers and lower-tier vendors to ensure the defaulted contractor 

has obtained the correct warranty commitments and documents.   

At some point—hopefully sooner rather than later—the surety will receive one or more 

hard bids from the potential completion contractors.  Inevitably, the surety and its consultants will 

likely need to work with the bids to ensure the bids can be compared to each other on an “apples 

to apples” basis.  Exclusions in the bid are sometimes an issue that can be worked through – 

perhaps an aspect of the work can be clarified, such that the concern that prompted the exclusion 

can be addressed.  Keep in mind that the bottom-line cost may not be the most important number.  

Particularly if the surety will be entering into a takeover agreement with the obligee, it can be just 

as important to the surety’s ultimate exposure to ensure that the bid covers all aspects of the 

remaining work.  A scope hole in the bid could result in a costly change order to the surety down 

the road – an unforeseen cost the obligee will almost certainly not cover.  If the surety does not 

take responsibility for ensuring the correctness of the contractors’ bids at this point in the process, 

a surprise may come later, and painful reserve adjustments may be necessary. 

 

The Manner In Which The Surety Will Take Over And Complete The Bonded Contract: 

 

• Factors influencing use of the principal to complete the bonded contract 

o Is principal capable of completing the bonded contract? 

o Does bond form or bonded contract allow the use of defaulted principal without 

the obligee’s consent? 

o Does bond form or bonded contract expressly provide that obligee must consent 

to use of the principal to complete? 

o Bond is silent on use of principal to complete? 

o Surety must consider relationship between obligee and principal – it is always 

preferable to have the obligee’s consent and cooperation  

• Using another contractor to complete the bonded contract 

o Look to the bid list  

o Look to accounts of the surety as possible completion contractor 

o Ask the surety’s construction consultant to recommend a completion contractor 

o Consider using a contractor who has worked with the surety in completing other 

contracts 

• Using a construction manager in conjunction with ratified subcontractors or on projects 

with multiple prime contractors 

 

Subcontractor Ratification Considerations 

 

• Ultimately, the surety’s loss under a valid performance bond claim is driven primarily by 

two components: delay damages and the cost to complete the remaining work.  The cost to 

complete usually if not always ends up being the more significant of the two.  In a takeover 
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or tender situation involving a general contractor default, the surety has learned from 

experience that its loss mitigation efforts will fail without cooperation from the existing 

subcontractors.   

• Why are the subcontractors so important?  In this day of “paper GCs,” it is the 

subcontractors who build projects.  While the surety will ultimately be soliciting 

completion pricing from general contractors, the pricing the general contractor receives 

from subcontractors should always be the single largest component of that bottom-line 

price.  Unless the completing contractor can self-perform a particular trade, the general 

contractor will have only two options with respect to subcontractors: either the original 

subcontractor completes or a replacement subcontractor is brought on.  Because a 

replacement subcontractor will almost inevitably provide the completion contractor with 

higher cost-to-complete pricing than the amount that is left in the subcontracts of the 

original subcontractors, the surety will focus its initial efforts on the original 

subcontractors.   

• To control the subcontractor component of the cost-to-complete price, the surety will first 

focus its efforts on ratifying those subcontractors who are immediately needed to complete 

the remaining work.  Additionally, if the surety has significant concerns about future 

warranty or latent defect issues with respect to that scope of work, then the surety should 

engage with those subcontractors as well.  The end goal is for the surety to provide the 

potential completion contractors with a subcontractor base that is ready, willing, and able 

to return to the jobsite as soon as possible to complete the remaining work, at the originally 

contracted-for price.   

• To achieve this goal, the surety needs to employ both technical and soft skills.  Before 

reaching out to an original subcontractor, the Surety should already have a feel for potential 

issues.  Hopefully the defaulted contractor’s accounts payable records will shed some light 

on the subcontract accounting; the file may also include some indication that the 

subcontractor believes it is owed additional money, whether for allegedly extra work, 

change order work, or delay damages.  The surety, either through its internal construction 

professionals or via outside consultants, should already be familiar with the construction 

challenges presented by the remaining scope of work, and with any allegations by the 

obligee or design team of potentially defective work and who performed that work.   

• The shrewd surety does not ignore the value of soft skills, or at least some basic cognitive 

empathy.  From the subcontractor’s perspective, the primary goal is to ultimately turn a 

profit on the job.  Before the surety stepped into the picture, the subcontractor may have 

lost all hope of profitability.  Perhaps the surety can restore hope.  The surety and its 

consultants will want to start the conversation with that subcontractor by listening to those 

fears, and then developing a plan to address each of them.  Many can be addressed via the 

ratification agreement.  If jobsite morale is suffering, and the workers believe the project 

will never be completed, then the surety may want to share its vision for success: how the 

surety will retain a replacement contractor and push the project to completion with all 

deliberate speed.  If the subcontractor is worried the defaulted contractor is insolvent, then 

the surety can address that concern by committing in the ratification agreement to pay to 

the subcontractor the precise amount of all earned but unpaid funds, and retainage when 

due.  If the subcontractor is worried about being stuck with overhead costs related to 

atypical pre-default delays, then the surety should endeavor to resolve those claims via a 

reasonable additional payment, which would also be memorialized in the subcontract 
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accounting section of the ratification agreement.  For the surety’s protection, the 

ratification agreement should also feature a waiver of all other claims that may have 

accrued to date, as well as an assignment provision to facilitate a painless assignment of 

the ratified contract to the completion contractor.  If the surety has done this part of its job 

correctly, the ratified subcontractor will expect and welcome this assignment.   
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The Takeover Agreement – Key Terms 

• Identification of parties 

• Clearly define scope of work 

• Confirmation and statement of financial status of bonded contract 

• Manner of payment 

• Protecting penal sum 

• Reservation of rights and claims 

• Extension of time and delay damages 

• Resolution of open change orders and back charges 

• Identification of completion contractor and completion contract 

• Dispute resolution provision 
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The surety’s duty under the performance bond is not automatically triggered upon being notified 

by the owner/obligee that the principal is in default. Under certain bond forms, such as AIA 

Document A312 (2010 edition), the obligee is obligated to satisfy conditions precedent such as 

agreeing to pay the balance of the contract funds to the surety. The surety’s liability under the 

typical performance bond is triggered by the principal’s default and the obligee’s declaration of 
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that default. L & A Contracting Co. v. Southern Concrete Services, Inc., 17 F.3d 106, 110 (5th Cir. 

1994). The general contractor’s default must be more than an insignificant breach of some term in 

the contract. Id.; Stewart v. C & C Excavating & Construction Co., 877 F.2d 711 (8th Cir. 1989). 

For example, punch list items remaining after substantial completion or a variance from some 

minor detail in the plans and specifications would probably not constitute a default sufficient for 

termination of the bonded contract even though the contract may provide that the plans and 

specifications must be followed. Kent v. Hunt & Associates, Inc., 165 Ga. App. 169, 299 S.E.2d 

123 (1983); Delta Construction, Inc. v. Dressler, 64 Ill.App.3d 867, 381 N.E.2d 1023, 21 Ill. Dec. 

576 (3rd Dist. 1978); L & A Contracting Co. v. Southern Concrete Services, Inc., 17 F.3d 106 (5th 

Cir. 1994). On the other hand, the installation of seriously defective work or abandoning the job 

before substantial completion are clear examples of a default. Sitlington v. Fulton, 281 F.2d 552 

(10th Cir. 1960). 

 

Whether a breach is material is not always clear. Sahadi v. Continental Illinois Nat'l Bank & Trust 

Co., 706 F. 2d 193 (7th Cir. 1982). The surety should promptly and carefully investigate the claim 

to determine whether the facts support the obligee’s declaration of default. See, William S. Piper 

and Carl C. Coe, Jr., Ch. 2, Section A, The Surety’s Investigations, BOND DEFAULT MANUAL 

(3d ed. 2005). For instance, the owner may have declared the contractor in default due to serious 

delays, but upon investigation, the surety could discover that the source of delay is acts or 

omissions of the owner. See Chicago College of Osteopathic Medicine v. George A. Fuller Co., 

719 F.2d 1335 (7th Cir. 1983). See also, Vermont Marble Co. v. Baltimore Contractors, Inc., 520 

F. Supp. 922 (D.D.C. 1981).  

 

The performance bond surety is generally recognized to have five options when faced with a 

performance bond claim: (1) perform the work; (2) tender a replacement contractor and a new 

bond; (3) pay the obligee the cost to complete up to the penal sum; (4) finance the contractor; or 

(5) deny the claim. A completing surety assumes all the burdens and benefits and all of the rights 

and obligations of its defaulted contractor. Certain bond forms (e.g., AIA A312, 1984 edition) 

provide that the surety’s liability is limited to the penal sum even if it elects to complete. The surety 

steps into the shoes of the owner, the contractor, and the subcontractors it pays and, by operation 

of law, is granted standing as subrogee to assert claims held by the owner, the contractor, and paid 

subcontractors arising on the project — often to the great surprise and dismay of designers and 

engineers who contracted with the owner and had received assurances that they would not be sued. 

Argonaut Insurance Co. v. Town of Cloverdale, Indiana, 699 F.2d 417 (7th Cir. 1983). 

 

In Village of Fox Lake v. Aetna Casualty & Surety Co., 178 Ill.App.3d 887, 534 N.E.2d 133, 128 

III. Dec. 113 (2nd Dist. 1989), the court held that the surety waived its right to limit its liability to 

the penal sum by undertaking to complete the work and, once the decision to complete was made, 

the surety was responsible for completing the project without any limitation on its costs. This 

waiver occurred even though the surety sent a letter to the obligee in which the surety expressly 

reserved its right to limit its monetary liability to the penal sum of the bond. The court declined to 

enforce the reservation of rights, holding that there was no consideration for the promises made in 

the agreement since the surety was only doing that which it was already obligated to do, complete 

the project. Fox Lake stands for the proposition that takeover agreements are enforceable as written 

even though the bond does not specifically refer to such agreements if they are supported by 

consideration. Often disputed claims and backcharges exist in a default situation, the resolution of 
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any or all of which can constitute consideration. 

 

Takeover agreements are commonly entered into by the owner and the surety when the surety 

elects to complete the work remaining on the project. They are useful to both sides because they 

establish the procedure by which the surety and obligee agree to the manner and method by which 

the surety will discharge its bond obligation.3 The surety typically will elect to complete the work 

when the project is almost finished, and it can arrange completion using subcontractors already on 

site. 

 

A surety may have the right to tender a new contractor to the owner to complete the work, though 

whether the owner is required to accept the tendered contractor depends on the language of the 

bond. The AIA A312, Performance Bond (1984 (rev. in 2007 and 2010)), makes tender one of the 

surety's completion options. But, without an express provision that tender is an acceptable form of 

completion, the owner is not required to accept the tender of a new contractor as satisfaction of the 

surety’s performance obligation. 

 

A tender is distinguished from completion by the surety by the fact that with a tender, the new 

contractor enters into a contract to perform the remaining work directly with the owner and posts 

a new performance and payment bond, and the bond of the tendering surety is discharged. 

Typically, the tendering surety pays the owner the difference between the balance of the contract 

price of the original contract and the price of the tendered contract. The surety has the right to limit 

its liability to the penal sum of the bond and obtain complete discharge of its bond obligation by 

paying this sum to the obligee. 

 

If the facts warrant, the surety may deny the claim. Defenses justifying claim denial include any 

material breach of the contract by the obligee (i.e., defective design; failure to pay for work 

performed; overpayment or failure to manage the project; significant work interruption or 

uncontemplated delays caused by the owner; failure to give proper notice; failure to properly 

terminate the bonded contractor for default; wrongful default; usurping the surety's bargained-for 

right to complete the work by proceeding with completion without notice to the surety; and failure 

to bring claims within either the warranty, the contract limitation period, or the statutory limitation 

period). 

 

Although The Miller Act and the Code of Federal Regulations do not prevent the surety from 

choosing any of the traditional performance options, the Federal Acquisition Regulations can 

affect the manner in which certain performance options may be exercised and factors such as the 

requirement of competitive bidding for any new contract entered into directly by the Government 

obligee may eliminate some options as a practical matter. The Federal Acquisition Regulations 

apply to federal projects and provide that certain specific courses of action, “among others,” are 

available to the Government in lieu of termination for default, including: (a) permitting the 

contractor, the surety or guarantor to continue performance of the contract under a revised delivery 

schedule; and (b) permitting the contractor to continue performance of the contract by means of a 

subcontract or other business arrangement with an acceptable party. 48 CFR §49.402-4 (1984). If 

 
3  See, North American Specialty Ins. v. Chichester School District, 2000 WL 1052055 (E.D. Penn. 2000) for 

the reason why sureties typically insist upon entering into takeover agreements. 
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the Government chooses not to pursue the “other options in lieu of termination for default,” but 

instead terminates the contractor, then the surety, owing to its “liability to damages resulting from 

the contractor's default,” is advised by the Federal Acquisition Regulations to present a proposal 

concerning completion of the work.  48 CFR §49.404. The Federal Acquisition Regulations also 

dictate some of the features of a surety takeover agreement with the Government.  48 CFR §49.406.  

Finally, the Federal Acquisition Regulations provide that if the surety does not arrange for 

completion of the contract, the Government will arrange for completion of the work by awarding 

a new contract, and after using retainage and other unpaid earnings, shall “take steps to recover 

the additional sum from the contractor and the surety.” 48 CFR §49.406. 

 

Takeover – Factors the Surety Should Consider Before Doing So 

• After the principal is defaulted, the surety may takeover the project by entering into a 

takeover agreement by which the surety steps into the shoes of the principal to complete 

the bonded contract by using a completion contractor (defaulted principal or another 

contractor) or a construction manager. 

• Some bond forms may limit the liability of the surety to the penal sum of the bond.  If the 

bond does not so provide, the surety may try to limit its liability to the unexpended penal 

sum of the performance bond. The obligee will be reluctant to agree because the work may 

not be complete at the time the penal sum of the performance bond is exhausted, thereby 

exposing the obligee to the task of completing using its own funds. 

o Standard Form 25 (Miller Act) and FAR 49.404. 

o AIA A311 – Surety may remedy default or shall complete contract or obtain bids for 

doing so.  

o AIA A312 – option to take over and complete the work (using the principal with the 

owner’s consent, cure the principal’s default, or tender a new contractor.  

o Consensus Docs 260 – complete the work or arrange for completion by a contractor 

approved by the owner. 

o EJCDC – identical to A312.   

• Note that the 2020 edition of the AIA A312 performance bond provides that the surety 

waives the penal sum of the bond if the surety elects to take over the project.  This language 

puts extreme pressure on the surety.  Unless the surety is comfortable with assuming the 

risk of unlimited exposure arising from its completion of the project, then it will be unable 

to sign the takeover agreement unless it contains a provision that expressly limits the 

surety’s liability to the penal sum of the bond.  These considerations are discussed in North 

American Specialty Ins. v. Chichester School District, 2000 WL 1052055 (E.D. Penn. 

2000).  The obligee, on the other hand, may believe the language in the bond form should 

control the issue, and that it will be forsaking a significant benefit by conceding to a penal 

sum limitation in the agreement.   

• Indemnity agreements generally provide for right of the surety to take over and complete 

the bonded contract, and use material and equipment on the site; the indemnity agreement 

also assigns subcontract and material supply agreements and other contract rights to the 

surety as well as granting the surety the right to settle claims in its sole discretion. 

• Statutes and regulations contemplate takeover by the surety.  
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For example, Section 1 of the Illinois Public Construction Bond Act (30 ILCS 550/1) includes 

provisions which modify performance bond obligations of the surety with respect to bonds issued 

on Capitol Development Board (CDB) projects and public college/university projects.4  The 

changes create two different sets of contracts under the Bond Act. Contracts with the CDB and 

with boards of institutions of higher education (for simplicity these may be referred to as “CDB 

Contracts”) will have an additional set of statutory requirements. The scope of this new class of 

contracts recognized under the Bond Act includes public colleges and junior colleges. Public high 

schools are not treated as institutions of higher learning, although many of the supplementary 

general conditions in high school general contracts now contain provisions fixing the time frame 

for the surety to act and imposing penalties for the failure of the surety to comply with these time 

frames. 

 
4 As to such projects, Section 1 provides: 

“Each bond securing contracts between the Capital Development Board or 

any board of a public institution of higher education and a contractor shall 

contain the following provisions, whether the provisions are inserted in the 

bond or not: 

Upon the default of the principal with respect to undertakings, covenants, terms, 

conditions, and agreements, the termination of the contractor’s right to proceed 

with the work, and written notice of that default and termination by the State 

or any political subdivision to the surety (Notice), the surety shall promptly 

remedy the default by taking one of the following actions: 

(3) The surety shall complete the work pursuant to a written 

takeover agreement, using a completing contractor jointly 

selected by the surety and the State or any political 

subdivision; or 

(4) The surety shall pay a sum of money to the obligee, up to the 

penal sum of the bond that represents the reasonable cost to 

complete the work that exceeds the unpaid balance of the 

contract sum. 

 

The surety shall respond to the Notice within 15 working days of receipt 

indicating the course of action that it intends to take or advising that it requires 

more time to investigate the default and select a course of action. If the surety 

requires more than 15 working days to investigate the default and select a 

course of action or if the surety elects to complete the work with a completing 

contractor that is not prepared to commence performance within 15 working 

days after receipt of Notice, and if the State or any political subdivision 

determines it is in the best interest of the State to maintain the progress of the 

work, the State or any political subdivision may continue to work until the 

completing contractor is prepared to commence performance. Unless 

otherwise agreed to by the procuring agency, in no case may the surety take 

longer than 30 working days to advise the State or political subdivision on the 

course of action it intends to take. The surety shall be liable for reasonable 

costs incurred by the State or any political subdivision to maintain the 

progress to the extent the costs exceed the unpaid balance of the contract 

sum, subject to the penal sum of the bond. 
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Written Termination Notice 

 

Some public bodies took the position that the language of the prior Section 1, which still applies 

to contracts that are not with the CDB or a board of higher education, did not require an actual 

termination of the contractor as precondition to surety completion. The Bond Act language 

supports this argument to the extent it merely required that the surety and principal jointly and 

severally perform the undertakings of the contract. The new provisions that apply to CDB and 

other contracts now require that the State or other political subdivision issue a “written notice of 

that default and termination,” a requirement that some have argued was not imposed by the 

previous version of the Bond Act. Arguably, the failure of the legislature to include a written notice 

of termination requirement for all contracts, and limiting this requirement to the contracts with the 

CDB and other boards of institutions of higher education, suggests that a termination and notice of 

termination is not a requirement to compel surety performance to cure defaults for other types of 

contracts, absent express provisions in the performance bond to the contrary. 

 

Joint Selection of Completion Contractor 

 

The Bond Act for CDB Contracts provides for a written takeover using a completion contractor 

selected jointly by the surety and the public body. The surety can no longer unilaterally insist upon 

a different completion contractor over the protest of the public body, nor can the surety unilaterally 

demand that its principal be permitted to perform. The new provisions also make clear that the 

contract balance is to be credited to reduce the surety’s obligation. Where the surety pays instead 

of performs, the new bond provisions state that the surety “shall pay to the obligee a sum of money, 

up to the penal sum of the bond that represents the reasonable cost complete the work that exceeds 

the unpaid balance of the contract sum.” If the surety does not comply with the new performance 

provisions of the Bond Act, the surety’s liability is for the “reasonable cost incurred by the State 

or any subdivision to maintain the progress to the extent the costs exceed the unpaid balance of the 

contract sum, subject to the penal sum of the bond.” Unfortunately, the phrase “subject to” might 

not be as clear as “not to exceed.” The new Bond Act provisions, however, do not expressly limit 

the completing surety’s liability to the penal sum of the bond.  There are cases that provide a 

completing surety waives the protection of the penal limit of the bond, and nothing in the Bond 

Act proscribes finding such a waiver. The policy against abandoning public work and leaving work 

uncompleted would favor a rule requiring the surety to complete. 

 

15-Day and 30-Day Time Frame for Surety’s Decision 

 

The additions to Section 1 of the Bond Act provides for time periods within which the surety is to 

make its completion decision on CDB Contracts. The surety shall respond to a notice of 

termination and default within 15 days of receipt of the notice and indicate what course it will 

take to cure the default. The State will allow more time for the decision, but unless the State agrees 

to additional time, the surety must make its decision within 30 days of the receipt of the notice of 

default and termination. The State during the decision period by the surety, can exercise self-help, 

and keep the work going, the cost of such work to be paid by the surety, and, as noted above, such 

liability is “subject to the penal sum of the bond.” 
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These changes are entirely consistent with the language seen in supplementary conditions of 

contracts now in common use and adopted by other public bodies in their bond forms. Because of 

the perceived failure of sureties to take action to cure defaults, the bonds and statutes are starting 

to require more precisely what needs to be done and define the consequences of the failure to 

perform. The original House Bill for the Bond Act changes was far more onerous on the surety. 

Fortunately, the Surety and Fidelity Association of America was able through dialogue with the 

proponents of the changes to make the time frames less mandatory and the consequences of failing 

to abide by the terms of the Bond Act less open-ended. And there are some good provisions in 

these changes for the surety industry. The obligee needs to terminate and give written notice of 

termination. The Bond Act expressly provides for takeover/completion agreements and limits the 

surety’s liability to the penal sum of the bond when the surety elects not to complete. The surety 

industry should anticipate that in the future more statutes, bonds and contract terms will aim at 

imposing the types of conditions found in the Illinois’ Bond Act. 

 

Other Factors A Surety Should Consider in Deciding to Takeover And Complete 

 

• Amount of work remaining (scope of work) 

• The amount of the contract balance in relation to the scope of work 

• Did principal under bid work 

• Amount of completion contractor’s price 

• Defects in work 

• General cost escalation since principal’s bid 

• Delay or other damages back charged by obligee against contract balance 

• Complexity of work to be performed 

• Likelihood of changes in the work 

• Length of time to complete vs. amount of contract time remaining 

• Project delivery method 

• Terms and quality of the contract documents 

• Project location 

 

Completion Contractor Selection and Retention 

At the same time the surety is lining up the subcontractors to return to the job, the surety should 

also be searching for completion contractors.  The surety will usually start by brainstorming a long 

list of potential candidates.  There are many sources for names.  The bidding list is often the most 

fruitful.  Those companies have already invested resources into estimating the job and became 

comfortable enough with the project to have thrown their hat in the ring once before.  The relet 

process may be an opportunity for those companies to “un-sink” some sunk costs.   

Sureties and their consultants may also consult their informal referral networks.  The consultant 

hopefully knows the local market well.  Underwriters and brokers may know of local contractors 

who would be interested in the relet work.  The original subcontractors may have ideas as well.  

Particularly if the obligee is a private entity, the obligee or the design team may not only suggest 

potential completion contractors to the surety but may pressure the surety to select its preferred 

option.  In that case, the surety will need to carefully balance the potential advantages of pleasing 



Page 20 of 23 
 

its obligee (perhaps the obligee will be more lenient in resolving pre-default delay issues; the 

obligee’s preferred option may actually be the best mitigation option for the surety) versus the 

disadvantages. If the referral network does not bear fruit, the surety may need to start making cold 

calls.  Sometimes cold calls come in to the surety or its consultants from interested contractors 

who have heard whispers of the default and the surety relet process.   

The novice surety claim handler might assume, the longer the list of potential completion 

contractors, the better.  But experience teaches that there may be a “Goldilocks” sweet spot.  If too 

many contractors attend the pre-bid meeting, the competition could scare the best ones away.  The 

risk of moving forward with too few interested contractors, however, is more dire: the surety could 

spend four to eight weeks on a solicitation for offers process that results in zero lump-sum bids.  

Sometimes the surety only receives a time and materials bid in response to a lump-sum solicitation 

for offers, in which case the surety may have no choice but to either commence a second relet 

process with a different group of potential bidders, or attempt to negotiate a reasonably acceptable 

deal with the T&M bidder, perhaps on costs not-to-exceed terms.  This is the art of the surety relet 

process.  In general, perhaps the “Goldilocks” number for the relet process is between two and five 

competent and interested contractors.   

Of course, there are exceptions.  The “super subcontractor” option may be viable, particularly if 

the job is nearly complete, and the subcontractor with the most remaining work is capable of 

performing in a general contractor role.  There are also instances where the surety has no 

reasonable choice but to obtain pricing from one particular contractor, perhaps because the project 

is geographically remote, or the work involved is extremely specialized.  The only hard and fast 

rule for the surety is to be flexible and thoughtful in its approach.   

There are also exceptions to the surety’s common strategy of preparing a formal relet package, 

also known as a solicitation for offers.  If the remaining scope of work is relatively straightforward, 

and the surety is under considerable pressure to get a completion contractor on the jobsite as soon 

as possible, then the surety may be motivated to circumvent the formal process and obtain pricing 

as soon as possible, from one or more potential completion contractors.  The motivation often 

comes in the form of an onerous liquidated damages provision in the bonded contract, coupled 

with a project that is seriously behind schedule.  On the other hand, if the time pressure is not 

extreme, then the surety may instead proceed with a formal relet process, which at least 

theoretically should generate competitive bids from which the surety can select.   

Regardless of whether the surety opts for a formal or informal bid process, the surety will be 

facilitating the potential completion contractors’ investigation into the work left to complete.  The 

contractors will need to thoroughly review the bonded contracts, plans, and specifications—the 

recommendation here is to be careful to request these from the obligee, as the defaulted 

contractor’s set of documents may be incorrect or incomplete.  The surety will likely need to 

facilitate one or more site visits, which may also involve discussions with the obligee or design 

team, in the form of a pre-bid meeting or otherwise.  The surety may give some thought to whether 

it would be helpful for the potential completion contractors to meet with the defaulted 

subcontractor.  Sometimes this is productive, sometimes not.  The contractors’ due diligence may 

include contacting warranty providers and lower-tier vendors to ensure the defaulted contractor 

has obtained the correct warranty commitments and documents.   
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At some point—hopefully sooner rather than later—the surety will receive one or more 

hard bids from the potential completion contractors.  Inevitably, the surety and its consultants will 

likely need to work with the bids to ensure the bids can be compared to each other on an “apples 

to apples” basis.  Exclusions in the bid are sometimes an issue that can be worked through – 

perhaps an aspect of the work can be clarified, such that the concern that prompted the exclusion 

can be addressed.  Keep in mind that the bottom-line cost may not be the most important number.  

Particularly if the surety will be entering into a takeover agreement with the obligee, it can be just 

as important to the surety’s ultimate exposure to ensure that the bid covers all aspects of the 

remaining work.  A scope hole in the bid could result in a costly change order to the surety down 

the road – an unforeseen cost the obligee will almost certainly not cover.  If the surety does not 

take responsibility for ensuring the correctness of the contractors’ bids at this point in the process, 

a surprise may come later, and painful reserve adjustments may be necessary. 

 

The Manner In Which The Surety Will Take Over And Complete The Bonded Contract: 

 

• Factors influencing use of the principal to complete the bonded contract 

o Is principal capable of completing the bonded contract? 

o Does bond form or bonded contract allow the use of defaulted principal without 

the obligee’s consent? 

o Does bond form or bonded contract expressly provide that obligee must consent 

to use of the principal to complete? 

o Bond is silent on use of principal to complete? 

o Surety must consider relationship between obligee and principal – it is always 

preferable to have the obligee’s consent and cooperation  

• Using another contractor to complete the bonded contract 

o Look to the bid list  

o Look to accounts of the surety as possible completion contractor 

o Ask the surety’s construction consultant to recommend a completion contractor 

o Consider using a contractor who has worked with the surety in completing other 

contracts 

• Using a construction manager in conjunction with ratified subcontractors or on projects 

with multiple prime contractors 

 

Subcontractor Ratification Considerations 

 

• Ultimately, the surety’s loss under a valid performance bond claim is driven primarily by 

two components: delay damages and the cost to complete the remaining work.  The cost to 

complete usually if not always ends up being the more significant of the two.  In a takeover 

or tender situation involving a general contractor default, the surety has learned from 

experience that its loss mitigation efforts will fail without cooperation from the existing 

subcontractors.   

• Why are the subcontractors so important?  In this day of “paper GCs,” it is the 

subcontractors who build projects.  While the surety will ultimately be soliciting 

completion pricing from general contractors, the pricing the general contractor receives 
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from subcontractors should always be the single largest component of that bottom-line 

price.  Unless the completing contractor can self-perform a particular trade, the general 

contractor will have only two options with respect to subcontractors: either the original 

subcontractor completes or a replacement subcontractor is brought on.  Because a 

replacement subcontractor will almost inevitably provide the completion contractor with 

higher cost-to-complete pricing than the amount that is left in the subcontracts of the 

original subcontractors, the surety will focus its initial efforts on the original 

subcontractors.   

• To control the subcontractor component of the cost-to-complete price, the surety will first 

focus its efforts on ratifying those subcontractors who are immediately needed to complete 

the remaining work.  Additionally, if the surety has significant concerns about future 

warranty or latent defect issues with respect to that scope of work, then the surety should 

engage with those subcontractors as well.  The end goal is for the surety to provide the 

potential completion contractors with a subcontractor base that is ready, willing, and able 

to return to the jobsite as soon as possible to complete the remaining work, at the originally 

contracted-for price.   

• To achieve this goal, the surety needs to employ both technical and soft skills.  Before 

reaching out to an original subcontractor, the Surety should already have a feel for potential 

issues.  Hopefully the defaulted contractor’s accounts payable records will shed some light 

on the subcontract accounting; the file may also include some indication that the 

subcontractor believes it is owed additional money, whether for allegedly extra work, 

change order work, or delay damages.  The surety, either through its internal construction 

professionals or via outside consultants, should already be familiar with the construction 

challenges presented by the remaining scope of work, and with any allegations by the 

obligee or design team of potentially defective work and who performed that work.   

• The shrewd surety does not ignore the value of soft skills, or at least some basic cognitive 

empathy.  From the subcontractor’s perspective, the primary goal is to ultimately turn a 

profit on the job.  Before the surety stepped into the picture, the subcontractor may have 

lost all hope of profitability.  Perhaps the surety can restore hope.  The surety and its 

consultants will want to start the conversation with that subcontractor by listening to those 

fears, and then developing a plan to address each of them.  Many can be addressed via the 

ratification agreement.  If jobsite morale is suffering, and the workers believe the project 

will never be completed, then the surety may want to share its vision for success: how the 

surety will retain a replacement contractor and push the project to completion with all 

deliberate speed.  If the subcontractor is worried the defaulted contractor is insolvent, then 

the surety can address that concern by committing in the ratification agreement to pay to 

the subcontractor the precise amount of all earned but unpaid funds, and retainage when 

due.  If the subcontractor is worried about being stuck with overhead costs related to 

atypical pre-default delays, then the surety should endeavor to resolve those claims via a 

reasonable additional payment, which would also be memorialized in the subcontract 

accounting section of the ratification agreement.  For the surety’s protection, the 

ratification agreement should also feature a waiver of all other claims that may have 

accrued to date, as well as an assignment provision to facilitate a painless assignment of 

the ratified contract to the completion contractor.  If the surety has done this part of its job 

correctly, the ratified subcontractor will expect and welcome this assignment.   
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The Takeover Agreement – Key Terms 

• Identification of parties 

• Clearly define scope of work 

• Confirmation and statement of financial status of bonded contract 

• Manner of payment 

• Protecting penal sum 

• Reservation of rights and claims 

• Extension of time and delay damages 

• Resolution of open change orders and back charges 

• Identification of completion contractor and completion contract 

• Dispute resolution provision 

 


