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The concept of a single purpose entity is 
often present in the purchase and financing 
of commercial real estate.  A lender may 
require its borrower to be a single purpose 
entity in order to lessen the lender’s bank-
ruptcy risk in the event that the borrower 
or any of its parent entities file for bank-
ruptcy, and also to ensure that no other 
businesses of the borrower adversely af-

Single Purpose Entities in   
Real Estate Transactions 

fect the property that is the subject of the loan.  A single purpose 
entity is often advisable from the owner’s and investor’s perspec-
tives as well, in order to isolate potential liabilities in a single entity 
and protect the subject real estate from downturns in other portfolio 
properties.  What, then, is a single purpose entity, how are they 
structured, and what advantages do they provide? 
 
A single purpose entity, or SPE, is frequently a limited liability com-
pany or s-corporation that is formed for the single purpose of hold-
ing a specific parcel of commercial real estate. The SPE owns no 
other assets and is subject to no other liabilities, and the real estate it 
owns serves as collateral for the lender.  Often, the SPE contracts 
with an affiliated company which serves as the manager of the prop-
erty and handles matters such as tenant leases and day-to-day busi-
ness operations of the property.                                            
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Cook County Enacts Residential 
Landlord - Tenant Ordinance 

On January 28, 2021, the Cook County 
Board commissioners approved a suburban 
residential landlord-tenant ordinance (the 
“Cook County Ordinance”). It will create 
regulations throughout the entire county, 
except for municipalities of Chicago, 
Mount Prospect, and Evanston, which al-
ready have their own regulations in place. 

In many ways, the Cook County Ordinance mirrors Chicago’s 
ordinance. Suburban landlords will now have another level of 
due diligence to consider, prior to renting out their properties.  
However, the following types of properties are exempt from the 
Cook County Ordinance:  
 
1. Owner-occupied buildings with six units or less; and  
2. Single-family homes, or single condominium units, that are 

not owned or managed by a company, where the owner or 
owner’s family member has resided in the property within 
the last twelve months. 

 
Prohibited Lockouts: The provision of the Cook County Ordi-
nance that prohibits landlords from locking out tenants without 
the proper eviction process (illegal eviction) went into effect  on 
June 1, 2021.                         

                                                                                                                       Continued on page 2 

Jonathan Ksiazek  

On May 31, 2021, the Illinois House and 
Senate both passed Illinois Senate Bill 
0672, titled the Fair Food Delivery Act. 
While the Fair Food Delivery Act was 
passed with the goal of protecting small 
businesses from third-party delivery ser-
vices using their likeness, trademarks or 
intellectual property without consent, it 

also contains provisions that would codify key aspects of Illinois 
law governing enforcement of restrictive covenant agreements. 
To that end, S.B. 0672 contains provisions that amend the Illinois 
Freedom to Work Act to restrict employer use and enforcement 
of these types of agreements. Governor Pritzker is expected to 
sign S.B. 0672 into law before August. 
 
Restrictive covenant agreements are agreements that prohibit an 
individual from competing against their former employer for a 
certain timeframe. For example, a non-competition agreement 
restricts the ability of an individual to work for a related employ-
er for a specific time and geographical area after their employ-
ment end while a non-solicitation agreement restricts an individ-
ual from marketing or hiring employees who currently work for 
the employer. 
 
Illinois law governing restrictive covenant agreements, including 
non-competition agreements and non-solicitation agreements,                    
                                                                       

   Continued on page 3 

New Illinois Law Changes the  
Restrictive Covenant Landscape 

What Tax-Exempt Entities Should 
Consider When Buying Real Estate 

Long-Term Planning.  An Exempt NFP has at its core a stated 
mission and membership recruitment strategy. The Exempt NFP 
should consider how that mission and strategy will be advanced by 
leasing versus owning said property.  This analysis should be per-
formed by specialized professionals (accountant, attorney, broker, 
and lender) who have served the not-for-profit industry in the past. 
Such professionals might be among the members of the Exempt 
NFP. However, true expertise should surpass the impetus of hiring a 
member of the Exempt NFP for such purposes.  
 
Authority.  An Exempt NFP has its own bylaws and governing 
documents.  Such operating charters set forth the manner that pur-
chase decisions are made. All Illinois Exempt NFPs are required to 
have  a board of directors with at least three members.  The  direc-
tors (or trustees) are tasked with most managerial decisions. The 
bylaws may also require that, before a significant investment is 
made, the decision be approved by the general membership or an-
other overseeing body. 
                                                                            Continued on page 3 

A tax-exempt Illinois not-for-profit corpora-
tion (or Exempt NFP) can rent or own com-
mercial real estate or hold interests in anoth-
er corporation that does so.  The current real 
estate market has created many opportunities 
for Exempt NFPs.  However, unlike their for
-profit relatives, an Exempt NFP faces a 
unique set of challenges at each step. Anastas Shkurti  
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Single Purpose Entities                            From page 1 
 
The purpose of the SPE is expressly limited under its govern-
ing documents to owning only the specific parcel of commer-
cial real estate.  By so limiting the purpose of the SPE, the 
number of creditors that might be involved in any bankruptcy 
proceeding affecting the SPE is also essentially limited to the 
lender that is financing the purchase.  
 
A single purpose entity is often required under its governing 
and loan documents to keep its assets separate from those of 
its parent and other entities, to maintain separate books and 
records from other related entities, and to not commingle its 
cash and other liquid accounts with those of other entities.  
 
In addition, the SPE’s loan documents usually limit its third-
party indebtedness to just the underlying purchase loan, plus 
unsecured trade payables and possibly equipment leases. Sin-
gle purpose entities are also generally prohibited from guar-
anteeing obligations of other entities or pledging their assets as 
collateral for the debts of another person or entity.   
 
Single purpose entities are sometimes required by their lend-
ers to have a springing member in order to protect against 
dissolution. Upon the occurrence of any event that causes the 
last remaining member of the SPE to cease being a member, 
the springing member “springs” into place as a new member, 
thus allowing the SPE to continue its existence without fac-
ing the prospect of dissolution due to having no members. 
 
In order to further distance the single purpose entity from any 
possible bankruptcy, lenders might require a single purpose 
entity to have one or more independent managers or directors, 
and the approval of such an independent manager or director is 
necessary in order for the SPE to file a bankruptcy petition. A 
manager or director is considered independent only if that per-
son does not have any direct or indirect ownership interest in or 
business dealings with the SPE. Certain national service compa-
nies are available to provide independent manager services for 
an annual fee.  
 
Lenders may look for additional bankruptcy protection by 
requiring the SPE to deliver a satisfactory non-consolidation 
opinion of counsel at the time of the loan closing. The non-
consolidation opinion is given by an independent outside law 
firm selected by the SPE and approved by the lender, and 
such law firm examines and analyzes the structure of the sub-
ject single purpose entity for the purpose of its opinion. This 
opinion is addressed to the lender and is intended to conclude 
that, in the event that one or more equity owners of the SPE 
were to file a bankruptcy petition, the bankruptcy court 
would not consolidate the property that is owned by the SPE 
with the properties of its parent or other affiliated entities 
and, therefore, the property of the SPE would not be made 
available to pay the creditors of its affiliated entities. 
 
While lenders often require the borrower to be a single pur-
pose entity, the SPE structure provides its own advantages to 
real estate owners and investors.  By separating ownership of 
the subject real estate from the ownership of other properties 
and assets, that real estate is shielded from the downturn or 
bankruptcy of such other investments. Also, by owning just a 
single parcel of real estate, the SPE structure simplifies cur-
rent and future purchases, financings, and sales of the proper-
ty by eliminating unrelated and intertwined contractual obli-
gations and interests.   
 
In summary, it is often advisable for lenders to require that the 
commercial real estate owner be structured as a single purpose 
entity. In addition, a single purpose entity structure can benefit 
commercial real estate owners and investors as an important 
method of asset and liability management and protection. ▪ 

Cook County RLTO                                                         From page 1 
 
This is the only immediately applicable regulation. If the landlord ille-
gally locks out the tenant, the tenant may file suit to get back into the 
unit plus for his or her attorneys’ fees and damages (two months’ rent 
or twice the actual damages, whichever is greater). 
 
Late Fees.  Landlords are prevented from charging late fees greater 
than $10 per month for the first $1,000 in rent, plus 5% per month for 
any amount of rent over $1,000. For example, if a monthly rental 
amount of $1,500 is late, the highest fee a landlord may charge is $35. 
 
Security Deposits. Security deposits may be no more than 1.5 times 
the monthly rent. Any amount in excess of the value of one month’s 
rent, at the election of the tenant, shall be paid either simultaneously 
with the initial security deposit, or in no more than six installments 
within six months after the effective date of the applicable lease. Secu-
rity deposit payments cannot be disguised or utilized as anything other 
than a security deposit (i.e., move-in fee, pet fee, etc.). 
 
Also, security deposits shall be held in an account of a financial insti-
tution located in the State of Illinois. Those funds remain an asset of 
the tenant and may not be commingled with assets of the landlord. The 
funds must be deposited into a separate account that complies with the 
Cook County Ordinance. The deposit must be returned to the tenant 
within thirty days of moving out. If the landlord retains any portion of 
the deposit, a detailed explanation of the costs to support that retention 
must be provided to the tenant within thirty days.  
 
Move-In Fees. Move-in fees are permitted, but an itemization includ-
ing a reasonable estimate of the landlord’s cost for moving the tenant 
into the unit, must be provided as support for the fee. 
 
Lease Renewal/Non-Renewal. The landlord must notify the tenant in 
writing of his or her intent to not renew the existing rental agreement 
at least sixty days prior to the termination date of the applicable lease. 
If the landlord fails to give required written notice, the tenant may 
remain living in the property for up to 120 days after the date on 
which the notice should have been given. During that time, the terms 
and conditions of the lease stay the same. Further, no tenant may be 
required to renew a lease more than 60 days prior to the termination 
date of the applicable lease. If the landlord violates this regulation and 
requires further notice, the tenant may recover one month’s rent or 
actual damages, whichever is greater. Landlord’s Access to Property A 
landlord must give two days’ notice to the tenant if the landlord in-
tends to access the property. The landlord may only enter the property 
between 8:00 a.m. and 8:00 p.m., unless emergency access was neces-
sary. If the landlord unlawfully enters the property, the tenant may file 
suit and recover one month’s rent or twice the actual damages, which-
ever is greater, plus attorneys’ fees. 
 
Attorneys’ Fees.  There are various provisions of the Cook County 
Ordinance that provide for the recovery of attorneys’ fees by both the 
tenant and landlord. However, the Cook County Ordinance prohibits 
leases from including a provision that generally states that the tenant 
will pay for the landlord’s attorneys’ fees in an eviction lawsuit. Attor-
neys’ fees are only recoverable if provided by court rules or statute. 
Further, the Cook County Ordinance provides for statutory damages of 
two months’ rent or recovery of actual damages, if a lease contains a 
provision of this nature.  
 
Landlord Repairs.  Landlords will be given timelines to address de-
fects of their properties and will be subject to lease terminations or 
loss in, should they miss the deadlines. For example, minor problems 
(i.e., repairs that don’t cost more than $500 or half a month’s rent, 
whichever is greater) must be fixed within fourteen days upon written 
notification from the tenant, or the renter can fix it themselves and 
deduct the cost from their rent. If the landlord fails to repair the defect 
within 14 days after notice, the tenant may deduct rent in an amount 
that reasonably reflects the reduction in rental value caused by said 
defect. The tenant may also file a lawsuit for an injunction plus any 
damages the defect has caused them.▪ 

Exempt Not-For-Profits                                               From page 1 
 
Before engaging the professionals to assist with the acquisition, the 
Exempt NFP should list each step involved in the transaction and 
note the respective approving bodies.  
 
Financing Considerations.  Some Exempt NFPs have the means 
to fund the purchase in cash. Others need financing for the purchase 
or the improvements or both. The Exempt NFP should begin work 
early with a seasoned lender who understand the dynamics of a not-
for-profit or a charity.  The lender will need more time to analyze 
the financial data (such as cash reserves, debt-equity ratios, enroll-
ment or membership history, and financial modeling) before it can 
present the loan for approval.  The lender will also have less op-
tions to sell or service the loan to another lender and might hold it 
in-house for longer than a standard commercial loan. Hence, the 
Exempt NFP needs to adopt a realistic time frame for the closing.  
 
Property Characteristics.  Each real state parcel is unique.  This  
is true more so for real estate designed for institutional use. Wheth-
er the Exempt NFP is looking to purchase real property that is cur-
rently in not-for-profit use or convert it to such, its directors should 
be prepared to analyze it with the same keen eye as a seasoned real 
estate developer.  Such analysis begins long before a letter of intent 
is drafted. The Exempt NFP should have a “model” property in 
mind and search for one like it.  When candidates arise, the next 
step involves a zoning analysis on the current and anticipated use of 
the property.  The board should list the desired improvements for 
that specific parcel and whether further zoning relief is required to 
accommodate them.  Institutional properties may be located within 
a historical district that limits permitted external alterations.   These 
steps often involve the cooperation of both an architect and an at-
torney.  Moreover, the Exempt NFP should identify the various 
municipal departments that must approve the project.  
 
Contracts.  The Exempt NFP should not rely on form letters of 
intent or form contracts when it negotiates with the Seller. It should 
also hire commercial brokers and real estate attorneys with experi-
ence in the not-for-profit industry.  It should strictly follow its by-
laws before making an offer, executing a binding contract, seeking 
financing, hiring an architect and a general contractor, or applying 
for building permits and zoning relief with the municipality. To 
achieve such compliance, the various contracts and applications 
must be made readily available in advance for review by the board 
and other approving bodies. As result, the various contingencies 
and deadlines that are built into the contract are typically longer 
than in a regular commercial deal.  
 
Pre-Closing Contingencies.  Typical commercial contract contin-
gencies such as environmental, financing, physical inspection, and 
zoning due diligence also apply to buying not-for-profit real estate.  
However, the stakes are higher for an Exempt NFP.  It may not 
have the flexibility of a for-profit developer who can alter the plans 
depending on the reception by the municipality or changes in the 
market conditions.  It also may not be able to readily sell the prop-
erty if a few years after the closing it appears that the project is un-
feasible.  Most Exempt NFPs own and use real estate for the long 
run and in a way that advances their mission and strategy.  A school 
needs classrooms and learning facilities, a house of worship needs 
gathering areas and kitchens, but neither can then start leasing out 
space to unrelated third-party office users or retailers if enrollment 
or congregation membership declines without tax-related conse-
quence.  As a result, the Exempt NFP needs to be very confident 
that the project will work in the long run before committing and 
closing the purchase.  
 
Government and Public Forums.  An Exempt NFP that is about 
to purchase real estate should be mindful that not everyone will line 
up behind its cause and support its project. While the mission of the 
Exempt NFP might appear noble to its members, one should expect 
that some part of the public might object to adding that parcel to the 

 local tax-exempt roll or keeping it there.  So, it should employ a 
public opinion campaign to educate the neighbors and the municipal 
officials of the benefits that such use will bring to the local commu-
nity.  This is particularly important when the Exempt NFP must 
seek zoning relief such as a special use permit or a variance to use 
or improve the property.    
 
Post-Closing Strategies.  The purchase closing could be only the 
halfway point for the Exempt NFP. It might still need to improve 
the property before it can make full use of it.  The directors should 
outline the steps needed for that purpose.  They should also identify 
or retain the general contractor who will perform the improvements.  
The Exempt NFP should also retain an assessment appeal attorney 
who will apply to continue existing tax treatment of the real estate 
or apply for exempt status.  Many municipalities also provide spe-
cific tax incentives for properties within certain districts or that 
serve charitable purposes.  All these considerations will continue for 
as long as the Exempt NFP owns the real estate.  
 
This list is not exhaustive.  Each entity has its own unique needs.  
DiMonte & Lizak has a wealth of experience in advising and repre-
senting Illinois Exempt NFPs in their day-to-day operation, compli-
ance, and acquisition of real estate.  Always reach one of our attor-
neys before entering into a real estate lease or purchase contract. ▪ 

Restrictive Covenants                                  From page 1 
 
has principally been made through decisions in Illinois courts. Illi-
nois courts typically enforce restrictive covenant agreements where 
an employer can show that the agreement was necessary to protect 
their legally protectable interests, based upon a factual analysis of 
the circumstances in each case under a reasonableness standard.  
 
However, the law on restrictive covenants can be confusing and vary 
depending on the court. Prior to S.B. 0672, the Illinois legislature 
had not codified the relevant legal standards governing the enforcea-
bility of restrictive covenants. Under S.B. 0672, companies can con-
tinue to enforce non-compete and non-solicit agreements when 
there is a legitimate business interest a company needs to protect. 
However, use of these agreements is restricted in S.B. 0672 as fol-
lows:  
 

♦ Non-compete agreements are prohibited for all employees mak-
ing less than $75,000 per year starting in 2022, $80,000 per year 
starting in 2027, $85,000 per year in 2031 and $90,000 in 2037. 
♦ Non-solicit agreements are prohibited for all employees who 
make less than $45,000 per year, with increases over time to 
$52,500 by 2037. 
♦ Non-compete agreements will not be enforceable against em-
ployees who lost their jobs due to COVID-19 or a similar pandem-
ic unless the former employer continues to pay their base salary. 
♦ Independent consideration is required for a non-compete or a non
-solicitation agreement to be enforceable, resolving a dispute be-
tween the state and federal courts in Illinois. 
♦ Courts can only enforce a non-compete or a non-solicit agree-
ment if an employee has worked for an employer for at least 2 
years or has received some other benefit for the restriction. 
♦ If an employee wins a lawsuit an employer filed seeking to en-
force a restrictive covenant, the employee will be entitled to recov-
er attorneys’ fees. 
♦ Employers will be required to provide employees with 14 days to 
consider and review any non-compete or non-solicit agreement. 
 
Once signed into law, SB 0672 will become effective as of January 
1, 2022. The legal requirements set forth in S.B. 0672 do not apply 
to restrictive covenant agreements that are entered into prior to Janu-
ary 1, 2022. Thus, employers who have entered into legally enforce-
able agreements with their employees under the current state of the 
common law would be able to rely upon and enforce these agree-
ments under the pre-existing, and potentially less restrictive, stand-
ards. ▪ 
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Single Purpose Entities                            From page 1 
 
The purpose of the SPE is expressly limited under its govern-
ing documents to owning only the specific parcel of commer-
cial real estate.  By so limiting the purpose of the SPE, the 
number of creditors that might be involved in any bankruptcy 
proceeding affecting the SPE is also essentially limited to the 
lender that is financing the purchase.  
 
A single purpose entity is often required under its governing 
and loan documents to keep its assets separate from those of 
its parent and other entities, to maintain separate books and 
records from other related entities, and to not commingle its 
cash and other liquid accounts with those of other entities.  
 
In addition, the SPE’s loan documents usually limit its third-
party indebtedness to just the underlying purchase loan, plus 
unsecured trade payables and possibly equipment leases. Sin-
gle purpose entities are also generally prohibited from guar-
anteeing obligations of other entities or pledging their assets as 
collateral for the debts of another person or entity.   
 
Single purpose entities are sometimes required by their lend-
ers to have a springing member in order to protect against 
dissolution. Upon the occurrence of any event that causes the 
last remaining member of the SPE to cease being a member, 
the springing member “springs” into place as a new member, 
thus allowing the SPE to continue its existence without fac-
ing the prospect of dissolution due to having no members. 
 
In order to further distance the single purpose entity from any 
possible bankruptcy, lenders might require a single purpose 
entity to have one or more independent managers or directors, 
and the approval of such an independent manager or director is 
necessary in order for the SPE to file a bankruptcy petition. A 
manager or director is considered independent only if that per-
son does not have any direct or indirect ownership interest in or 
business dealings with the SPE. Certain national service compa-
nies are available to provide independent manager services for 
an annual fee.  
 
Lenders may look for additional bankruptcy protection by 
requiring the SPE to deliver a satisfactory non-consolidation 
opinion of counsel at the time of the loan closing. The non-
consolidation opinion is given by an independent outside law 
firm selected by the SPE and approved by the lender, and 
such law firm examines and analyzes the structure of the sub-
ject single purpose entity for the purpose of its opinion. This 
opinion is addressed to the lender and is intended to conclude 
that, in the event that one or more equity owners of the SPE 
were to file a bankruptcy petition, the bankruptcy court 
would not consolidate the property that is owned by the SPE 
with the properties of its parent or other affiliated entities 
and, therefore, the property of the SPE would not be made 
available to pay the creditors of its affiliated entities. 
 
While lenders often require the borrower to be a single pur-
pose entity, the SPE structure provides its own advantages to 
real estate owners and investors.  By separating ownership of 
the subject real estate from the ownership of other properties 
and assets, that real estate is shielded from the downturn or 
bankruptcy of such other investments. Also, by owning just a 
single parcel of real estate, the SPE structure simplifies cur-
rent and future purchases, financings, and sales of the proper-
ty by eliminating unrelated and intertwined contractual obli-
gations and interests.   
 
In summary, it is often advisable for lenders to require that the 
commercial real estate owner be structured as a single purpose 
entity. In addition, a single purpose entity structure can benefit 
commercial real estate owners and investors as an important 
method of asset and liability management and protection. ▪ 

Cook County RLTO                                                         From page 1 
 
This is the only immediately applicable regulation. If the landlord ille-
gally locks out the tenant, the tenant may file suit to get back into the 
unit plus for his or her attorneys’ fees and damages (two months’ rent 
or twice the actual damages, whichever is greater). 
 
Late Fees.  Landlords are prevented from charging late fees greater 
than $10 per month for the first $1,000 in rent, plus 5% per month for 
any amount of rent over $1,000. For example, if a monthly rental 
amount of $1,500 is late, the highest fee a landlord may charge is $35. 
 
Security Deposits. Security deposits may be no more than 1.5 times 
the monthly rent. Any amount in excess of the value of one month’s 
rent, at the election of the tenant, shall be paid either simultaneously 
with the initial security deposit, or in no more than six installments 
within six months after the effective date of the applicable lease. Secu-
rity deposit payments cannot be disguised or utilized as anything other 
than a security deposit (i.e., move-in fee, pet fee, etc.). 
 
Also, security deposits shall be held in an account of a financial insti-
tution located in the State of Illinois. Those funds remain an asset of 
the tenant and may not be commingled with assets of the landlord. The 
funds must be deposited into a separate account that complies with the 
Cook County Ordinance. The deposit must be returned to the tenant 
within thirty days of moving out. If the landlord retains any portion of 
the deposit, a detailed explanation of the costs to support that retention 
must be provided to the tenant within thirty days.  
 
Move-In Fees. Move-in fees are permitted, but an itemization includ-
ing a reasonable estimate of the landlord’s cost for moving the tenant 
into the unit, must be provided as support for the fee. 
 
Lease Renewal/Non-Renewal. The landlord must notify the tenant in 
writing of his or her intent to not renew the existing rental agreement 
at least sixty days prior to the termination date of the applicable lease. 
If the landlord fails to give required written notice, the tenant may 
remain living in the property for up to 120 days after the date on 
which the notice should have been given. During that time, the terms 
and conditions of the lease stay the same. Further, no tenant may be 
required to renew a lease more than 60 days prior to the termination 
date of the applicable lease. If the landlord violates this regulation and 
requires further notice, the tenant may recover one month’s rent or 
actual damages, whichever is greater. Landlord’s Access to Property A 
landlord must give two days’ notice to the tenant if the landlord in-
tends to access the property. The landlord may only enter the property 
between 8:00 a.m. and 8:00 p.m., unless emergency access was neces-
sary. If the landlord unlawfully enters the property, the tenant may file 
suit and recover one month’s rent or twice the actual damages, which-
ever is greater, plus attorneys’ fees. 
 
Attorneys’ Fees.  There are various provisions of the Cook County 
Ordinance that provide for the recovery of attorneys’ fees by both the 
tenant and landlord. However, the Cook County Ordinance prohibits 
leases from including a provision that generally states that the tenant 
will pay for the landlord’s attorneys’ fees in an eviction lawsuit. Attor-
neys’ fees are only recoverable if provided by court rules or statute. 
Further, the Cook County Ordinance provides for statutory damages of 
two months’ rent or recovery of actual damages, if a lease contains a 
provision of this nature.  
 
Landlord Repairs.  Landlords will be given timelines to address de-
fects of their properties and will be subject to lease terminations or 
loss in, should they miss the deadlines. For example, minor problems 
(i.e., repairs that don’t cost more than $500 or half a month’s rent, 
whichever is greater) must be fixed within fourteen days upon written 
notification from the tenant, or the renter can fix it themselves and 
deduct the cost from their rent. If the landlord fails to repair the defect 
within 14 days after notice, the tenant may deduct rent in an amount 
that reasonably reflects the reduction in rental value caused by said 
defect. The tenant may also file a lawsuit for an injunction plus any 
damages the defect has caused them.▪ 

Exempt Not-For-Profits                                               From page 1 
 
Before engaging the professionals to assist with the acquisition, the 
Exempt NFP should list each step involved in the transaction and 
note the respective approving bodies.  
 
Financing Considerations.  Some Exempt NFPs have the means 
to fund the purchase in cash. Others need financing for the purchase 
or the improvements or both. The Exempt NFP should begin work 
early with a seasoned lender who understand the dynamics of a not-
for-profit or a charity.  The lender will need more time to analyze 
the financial data (such as cash reserves, debt-equity ratios, enroll-
ment or membership history, and financial modeling) before it can 
present the loan for approval.  The lender will also have less op-
tions to sell or service the loan to another lender and might hold it 
in-house for longer than a standard commercial loan. Hence, the 
Exempt NFP needs to adopt a realistic time frame for the closing.  
 
Property Characteristics.  Each real state parcel is unique.  This  
is true more so for real estate designed for institutional use. Wheth-
er the Exempt NFP is looking to purchase real property that is cur-
rently in not-for-profit use or convert it to such, its directors should 
be prepared to analyze it with the same keen eye as a seasoned real 
estate developer.  Such analysis begins long before a letter of intent 
is drafted. The Exempt NFP should have a “model” property in 
mind and search for one like it.  When candidates arise, the next 
step involves a zoning analysis on the current and anticipated use of 
the property.  The board should list the desired improvements for 
that specific parcel and whether further zoning relief is required to 
accommodate them.  Institutional properties may be located within 
a historical district that limits permitted external alterations.   These 
steps often involve the cooperation of both an architect and an at-
torney.  Moreover, the Exempt NFP should identify the various 
municipal departments that must approve the project.  
 
Contracts.  The Exempt NFP should not rely on form letters of 
intent or form contracts when it negotiates with the Seller. It should 
also hire commercial brokers and real estate attorneys with experi-
ence in the not-for-profit industry.  It should strictly follow its by-
laws before making an offer, executing a binding contract, seeking 
financing, hiring an architect and a general contractor, or applying 
for building permits and zoning relief with the municipality. To 
achieve such compliance, the various contracts and applications 
must be made readily available in advance for review by the board 
and other approving bodies. As result, the various contingencies 
and deadlines that are built into the contract are typically longer 
than in a regular commercial deal.  
 
Pre-Closing Contingencies.  Typical commercial contract contin-
gencies such as environmental, financing, physical inspection, and 
zoning due diligence also apply to buying not-for-profit real estate.  
However, the stakes are higher for an Exempt NFP.  It may not 
have the flexibility of a for-profit developer who can alter the plans 
depending on the reception by the municipality or changes in the 
market conditions.  It also may not be able to readily sell the prop-
erty if a few years after the closing it appears that the project is un-
feasible.  Most Exempt NFPs own and use real estate for the long 
run and in a way that advances their mission and strategy.  A school 
needs classrooms and learning facilities, a house of worship needs 
gathering areas and kitchens, but neither can then start leasing out 
space to unrelated third-party office users or retailers if enrollment 
or congregation membership declines without tax-related conse-
quence.  As a result, the Exempt NFP needs to be very confident 
that the project will work in the long run before committing and 
closing the purchase.  
 
Government and Public Forums.  An Exempt NFP that is about 
to purchase real estate should be mindful that not everyone will line 
up behind its cause and support its project. While the mission of the 
Exempt NFP might appear noble to its members, one should expect 
that some part of the public might object to adding that parcel to the 

 local tax-exempt roll or keeping it there.  So, it should employ a 
public opinion campaign to educate the neighbors and the municipal 
officials of the benefits that such use will bring to the local commu-
nity.  This is particularly important when the Exempt NFP must 
seek zoning relief such as a special use permit or a variance to use 
or improve the property.    
 
Post-Closing Strategies.  The purchase closing could be only the 
halfway point for the Exempt NFP. It might still need to improve 
the property before it can make full use of it.  The directors should 
outline the steps needed for that purpose.  They should also identify 
or retain the general contractor who will perform the improvements.  
The Exempt NFP should also retain an assessment appeal attorney 
who will apply to continue existing tax treatment of the real estate 
or apply for exempt status.  Many municipalities also provide spe-
cific tax incentives for properties within certain districts or that 
serve charitable purposes.  All these considerations will continue for 
as long as the Exempt NFP owns the real estate.  
 
This list is not exhaustive.  Each entity has its own unique needs.  
DiMonte & Lizak has a wealth of experience in advising and repre-
senting Illinois Exempt NFPs in their day-to-day operation, compli-
ance, and acquisition of real estate.  Always reach one of our attor-
neys before entering into a real estate lease or purchase contract. ▪ 

Restrictive Covenants                                  From page 1 
 
has principally been made through decisions in Illinois courts. Illi-
nois courts typically enforce restrictive covenant agreements where 
an employer can show that the agreement was necessary to protect 
their legally protectable interests, based upon a factual analysis of 
the circumstances in each case under a reasonableness standard.  
 
However, the law on restrictive covenants can be confusing and vary 
depending on the court. Prior to S.B. 0672, the Illinois legislature 
had not codified the relevant legal standards governing the enforcea-
bility of restrictive covenants. Under S.B. 0672, companies can con-
tinue to enforce non-compete and non-solicit agreements when 
there is a legitimate business interest a company needs to protect. 
However, use of these agreements is restricted in S.B. 0672 as fol-
lows:  
 

♦ Non-compete agreements are prohibited for all employees mak-
ing less than $75,000 per year starting in 2022, $80,000 per year 
starting in 2027, $85,000 per year in 2031 and $90,000 in 2037. 
♦ Non-solicit agreements are prohibited for all employees who 
make less than $45,000 per year, with increases over time to 
$52,500 by 2037. 
♦ Non-compete agreements will not be enforceable against em-
ployees who lost their jobs due to COVID-19 or a similar pandem-
ic unless the former employer continues to pay their base salary. 
♦ Independent consideration is required for a non-compete or a non
-solicitation agreement to be enforceable, resolving a dispute be-
tween the state and federal courts in Illinois. 
♦ Courts can only enforce a non-compete or a non-solicit agree-
ment if an employee has worked for an employer for at least 2 
years or has received some other benefit for the restriction. 
♦ If an employee wins a lawsuit an employer filed seeking to en-
force a restrictive covenant, the employee will be entitled to recov-
er attorneys’ fees. 
♦ Employers will be required to provide employees with 14 days to 
consider and review any non-compete or non-solicit agreement. 
 
Once signed into law, SB 0672 will become effective as of January 
1, 2022. The legal requirements set forth in S.B. 0672 do not apply 
to restrictive covenant agreements that are entered into prior to Janu-
ary 1, 2022. Thus, employers who have entered into legally enforce-
able agreements with their employees under the current state of the 
common law would be able to rely upon and enforce these agree-
ments under the pre-existing, and potentially less restrictive, stand-
ards. ▪ 
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The concept of a single purpose entity is 
often present in the purchase and financing 
of commercial real estate.  A lender may 
require its borrower to be a single purpose 
entity in order to lessen the lender’s bank-
ruptcy risk in the event that the borrower 
or any of its parent entities file for bank-
ruptcy, and also to ensure that no other 
businesses of the borrower adversely af-

Single Purpose Entities in   
Real Estate Transactions 

fect the property that is the subject of the loan.  A single purpose 
entity is often advisable from the owner’s and investor’s perspec-
tives as well, in order to isolate potential liabilities in a single entity 
and protect the subject real estate from downturns in other portfolio 
properties.  What, then, is a single purpose entity, how are they 
structured, and what advantages do they provide? 
 
A single purpose entity, or SPE, is frequently a limited liability com-
pany or s-corporation that is formed for the single purpose of hold-
ing a specific parcel of commercial real estate. The SPE owns no 
other assets and is subject to no other liabilities, and the real estate it 
owns serves as collateral for the lender.  Often, the SPE contracts 
with an affiliated company which serves as the manager of the prop-
erty and handles matters such as tenant leases and day-to-day busi-
ness operations of the property.                                            
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Robert E. Harig Taylor H. Wachal 

Cook County Enacts Residential 
Landlord - Tenant Ordinance 

On January 28, 2021, the Cook County 
Board commissioners approved a suburban 
residential landlord-tenant ordinance (the 
“Cook County Ordinance”). It will create 
regulations throughout the entire county, 
except for municipalities of Chicago, 
Mount Prospect, and Evanston, which al-
ready have their own regulations in place. 

In many ways, the Cook County Ordinance mirrors Chicago’s 
ordinance. Suburban landlords will now have another level of 
due diligence to consider, prior to renting out their properties.  
However, the following types of properties are exempt from the 
Cook County Ordinance:  
 
1. Owner-occupied buildings with six units or less; and  
2. Single-family homes, or single condominium units, that are 

not owned or managed by a company, where the owner or 
owner’s family member has resided in the property within 
the last twelve months. 

 
Prohibited Lockouts: The provision of the Cook County Ordi-
nance that prohibits landlords from locking out tenants without 
the proper eviction process (illegal eviction) went into effect  on 
June 1, 2021.                         

                                                                                                                       Continued on page 2 

Jonathan Ksiazek  

On May 31, 2021, the Illinois House and 
Senate both passed Illinois Senate Bill 
0672, titled the Fair Food Delivery Act. 
While the Fair Food Delivery Act was 
passed with the goal of protecting small 
businesses from third-party delivery ser-
vices using their likeness, trademarks or 
intellectual property without consent, it 

also contains provisions that would codify key aspects of Illinois 
law governing enforcement of restrictive covenant agreements. 
To that end, S.B. 0672 contains provisions that amend the Illinois 
Freedom to Work Act to restrict employer use and enforcement 
of these types of agreements. Governor Pritzker is expected to 
sign S.B. 0672 into law before August. 
 
Restrictive covenant agreements are agreements that prohibit an 
individual from competing against their former employer for a 
certain timeframe. For example, a non-competition agreement 
restricts the ability of an individual to work for a related employ-
er for a specific time and geographical area after their employ-
ment end while a non-solicitation agreement restricts an individ-
ual from marketing or hiring employees who currently work for 
the employer. 
 
Illinois law governing restrictive covenant agreements, including 
non-competition agreements and non-solicitation agreements,                    
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New Illinois Law Changes the  
Restrictive Covenant Landscape 

What Tax-Exempt Entities Should 
Consider When Buying Real Estate 

Long-Term Planning.  An Exempt NFP has at its core a stated 
mission and membership recruitment strategy. The Exempt NFP 
should consider how that mission and strategy will be advanced by 
leasing versus owning said property.  This analysis should be per-
formed by specialized professionals (accountant, attorney, broker, 
and lender) who have served the not-for-profit industry in the past. 
Such professionals might be among the members of the Exempt 
NFP. However, true expertise should surpass the impetus of hiring a 
member of the Exempt NFP for such purposes.  
 
Authority.  An Exempt NFP has its own bylaws and governing 
documents.  Such operating charters set forth the manner that pur-
chase decisions are made. All Illinois Exempt NFPs are required to 
have  a board of directors with at least three members.  The  direc-
tors (or trustees) are tasked with most managerial decisions. The 
bylaws may also require that, before a significant investment is 
made, the decision be approved by the general membership or an-
other overseeing body. 
                                                                            Continued on page 3 

A tax-exempt Illinois not-for-profit corpora-
tion (or Exempt NFP) can rent or own com-
mercial real estate or hold interests in anoth-
er corporation that does so.  The current real 
estate market has created many opportunities 
for Exempt NFPs.  However, unlike their for
-profit relatives, an Exempt NFP faces a 
unique set of challenges at each step. Anastas Shkurti  
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