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Overall Bankruptcy Filings Down 
40% 

At the beginning of the pandemic, 
attorneys like us who work in bank-
ruptcy and collections courts were 
worried that they would be flooded 
with too many cases. Businesses 
were shutting down, and people were 

Anthony B. Ferraro 

Our clients who seek Medicaid for 
long-term care often need assistance 
with asset inventory issues.  For ex-
ample, sometimes our clients are not 
sure whether an account is tax quali-
fied, or whether the asset may be an 

exempt asset for purposes of Medicaid eligibility.  Hence 
the need for a thorough asset inventory.  In cases involving 
individuals who are applying for Medicaid, their asset lev-
el must be down to $2,000.  In the case of a married couple 
sometimes the asset level for the healthy spouse (a.k.a. 
community spouse) must be down to $109,560 of assets.  
The easiest way to get to those lower asset limits is to liqui-
date assets and convert to cash.  However, in doing so, var-
ious issues arise, some of which are general and others 
spousal. 
       
In General: 
 
· Any liquidation of any tax qualified retirement ac-
count such as a tax qualified annuity, 401(k), IRA etc. will 
trigger tax, except for a few exceptions. 

Preparing Asset Inventories 
Before Seeking Medicaid for 
Long-Term Care 

Continued on page 3 

the owner to verify that the contractor is licensed and has 
insurance. As an additional insured (or AI), the owner 
would be listed in the schedule of an AI endorsement to be 
included as an “insured” under the prime policy. Such 
endorsement is an amendment to the insurance policy to 
which it is attached. The owner’s goal is to be covered by 
the liability policy of the other party independently of the 
indemnity provisions of the construction contract.  
 
Being an AI has several advantages. This status provides a 
‘backup strategy’ or ‘safety net’ to the owner to the extent 
of the risks covered in the CGL. This becomes important if 
the indemnification provisions of  the the main contract are 
held unenforceable. The Owner also has direct policy rights  
to defense within the CGL without having to depend upon 
indemnities and contractual liability.                       

Anastas Shkurti  

 The Electronic Wills and Remote 
Witnesses Act Is Here 

The Act now brings Illinois into the modern era and is pro-
jected to increase the accessibility of estate planning. You 
can soon expect more audio-video witnessing and notariz-
ing. Stay tuned for more updates on implementation in the 
new year.▪ 

Patrick D. Owens 

The Illinois Electronic Wills and Re-
mote Witnesses Act was signed into 
law on July 26, 2021. Also, on July 26, 
2021 the Illinois Notary Act was 
amended to allow for electronic nota-
rization and electronic public notaries. 

Julia Smolka 

YEARLY (JULY 1 TO JUNE 30) 
Through June 2018 2019 2020 2021 

Chapter 7 479,151 475,069 436,919 335,886 
Chapter 11 7,141 7,193 7,568 6,871 
Chapter 13 288,741 290,416 231,099 118,864 

Total 775,578 773,361 682,363 462,309 

out of work. Those events typically lead to debt collection 
lawsuits, bankruptcy, evictions, and foreclosures. But 
through the pandemic, that has not been the case. Legal pro-
ceedings, like evictions, foreclosures, and wage garnishments 
were stopped by Governor Pritzker. Evictions have slowly 
resumed, as have foreclosures and certain debt collection.  
But bankruptcies are staying at historic lows. Below are na-
tional figures for bankruptcy before and during the pandemic 
by chapter. Whether it was the various moratoriums that 
were enacted, the stimulus checks that were sent by the fed-
eral government, or the additional unemployment compensa-
tion, bankruptcies overall are down over 40%. As the mora-
toriums end, and the additional unemployment benefits end, 
bankruptcy might be an option for you or a family member. 
If you’re a creditor and would like to discuss evictions or 
collections, or if you are a debtor and need financial assis-
tance,  contact Julia Smolka at jsmolka@dimontelaw.com.  

Owners as Additional Insured in 
Construction Contracts 

An owner who embarks on a con-
struction project should always re-
quest additional insured status on the 
general contractor’s and subcontrac-
tors’ commercial general liability 
(CGL) policies. It is not enough for 
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· The payment of debts prior to filing the Medicaid appli-
cation for long-term care, must be given adequate attention 
regarding the order in which debts are paid.  Sometimes 
certain creditors have priorities over other creditors.  Any 
failure to recognize these priorities and creditors can result 
in allegations of a fraudulent conveyance.  Pay attention to 
due on sale clauses, and covenants in various contracts 
dealing with early prepayment. 
 
· In the liquidation of assets, sometimes there 
are penalties associated with early liquidation.  For ex-
ample, annuities can have early withdrawal penalties and 
surrender charges.  Sometimes notice must be given be-
fore you can exit from the contract. 
 
· Payment of outstanding debts such as credit card debt, 
mortgages, and home-equity loans, may become an im-
portant part of your overall strategic spend-down plan when 
you’re seeking governmental benefits.  In trying to reach 
the correct statutory asset limits (like for a community 
spouse), paying off existing debt is often a wise choice in 
attempting to reach the correct asset limit. 
 
· Long-term care insurance can and should be considered 
an asset and income source for certain governmental bene-
fits. Make sure to understand when and under what circum-
stances the policy terms will make payment available. 
Some policies are very strict regarding their elimination 
period (which is a form of deductible before payment starts 
30 days, 60 days). Also, there are often restrictions on 
where and what the payments can be made for. 
 
· When seeking needs-based government benefits like Med-
icaid, be sure to review past account statements to deter-
mine whether there are prior transfers, gifts or other un-
compensated transactions. For example, cash or property 
can make Medicaid eligibility either delayed or impossible 
if made within the past 5 years.  This is often referred to as 
the “5-year Medicaid lookback period”.  This lookback pe-
riod can be a liability when you seek Medicaid eligibility 
for long-term care and may result in a delay or denial of the 
commencement of your monthly Medicaid payment. 
 
· Homes and principal residences may need to be listed 
for sale when an individual seeks Medicaid eligibility, un-
less occupied by certain allowable individuals such as adult 
disabled children, spouses, or minor children. 
 
· Business assets may also need to be listed for sale. 
 
In SPOUSAL cases: 
 
· In a spousal case, if you are going to apply for Medicaid 
for an ill spouse (the institutionalized spouse), then the ill 
spouse may have to liquidate or change the form of owner-
ship of certain tax qualified assets such as IRAs and 401k.  
However, with IRA’s and other tax qualified retirement 
accounts you do not want to trigger the payment of taxes 
sooner than is necessary since the ill spouse may still be 
residing either at home or in a facility that does not take 
Medicaid or where no Medicaid eligibility is possible. Why 
pay tax to the IRS earlier than you need to? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
· Eventually however you may begin the process of trans-
ferring the IRA from the ill spouse who may be entering a 
long-term care facility to the healthy spouse (community 
spouse) who may still be living in the community by rely-
ing on the provisions of a properly drafted power of attor-
ney for property. However, to accomplish this, it will be 
necessary to have specific gifting provisions in the power of 
attorney for the ill spouse, to make such a transfer from the 
ill spouse to the healthy spouse. If such power of attorney 
does not exist or does not contain specific provisions allow-
ing such gifting, it may be necessary to seek the assistance 
of the guardianship court to accomplish such a transfer. 
 
· When transferring an IRA from a living ill spouse to the 
healthy spouse, be prepared to incur the triggering of all 
deferred income tax (for example say, 20% or more). 
 
· Remember many IRAs are structured as “IRA annuities” 
by your financial adviser, and there may be penalties and 
surrender charges on the transferring of such IRA annuity 
or the cashing out of such an IRA annuity. 
 
· Illinois Medicaid regulations provide that if the communi-
ty spouse can remain living in the family home, then the 
community spouse is entitled to retain $109,560 of the cou-
ple’s nonexempt assets in addition to certain exempt assets 
such as the family home (under limited circumstances), an 
automobile, personal and household effects, and Medicaid 
compliant prepaid burial arrangements. Because of these 
asset limitations, which may be exceeded under certain cir-
cumstances with careful planning that is authorized under 
the Medicaid regulations, it is crucial that you be thoughtful 
in inventorying your assets and if transferring assets from 
one spouse to the other. 
 
While the task of preparing an asset inventory should not be 
that complicated, difficulties arise when one seeks to re-
position or transfer certain assets that are found in your in-
ventory. Many assets have contractual constraints, deferred 
tax implications, or problems with access before the assets 
can be freely used for the benefit of you and your loved 
one.  Be complete in the inventory of your assets and con-
sider seeking professional guidance to deal with any com-
plicated assets in your asset inventory when you or your 
loved one is on the long- term care journey.▪ 

Asset Inventory Before Medicaid   From page 1    

 
Additional Insured       From page 1                               
 

The owner may also be entitled to the 
excess liability or umbrella coverage of 
the general contractor because such 
policies frequently cover all insureds 
also covered under the primary liability 
policy. 
 

The owner must ask for a copy of the AI 
endorsement for review and approval. 
There are numerous different forms of 
AI endorsements widely used by insur-
ance providers. These endorsements, in 
addition to granting coverage also 
restricts the coverage. Common 
coverage limitations are: (a) exclusions 
of property damage or bodily injury 
resulting from the sole negligence of the 
owner; (b) erosion of limits, such as 
when the general aggregate limit of a 
CGL policy may be exhausted if a loss 
is paid on an AI claim; (c) restrictions of 
coverage to the scope required by the 
construction contract; and (d) restriction 
of coverage to the lesser of the amount 
of insurance required under the contract 
or the applicable limits of the policy.  
As a result, the owner should negotiate 
with the contractor to match AI 
coverage to indemnification obligation 
of the construction contract. Also, these 
endorsements do not typically include 
the owner’s employees, agents, 
directors, or officers, even though the 
construction contract may ask for such 
indemnity. For guidance on how to han-
dle construction contracts and insurance 
related matters, contact Anastas Shkurti 
at ashkurti@dimontelaw.com.▪ 

No Implied Warranty of Habitability Without Privity of Contract 

Anyone who purchases a newly built 
or improved home should be aware 
of a recent Illinois Appellate Court 
decision on a dispute over more than 
$1 million in alleged damages be-
tween a condominium association in 
downtown Chicago with 260 units 
against the general contractor and the 
plumbing subcontractor who per-
formed the work.   
 

In 1400 Museum Park Condominium 
Ass’n by Its Board of Managers v. 
Kenny Construction Co., 2021 IL 
App (1st) 192167, the Appellate 
Court found that the individual unit 
purchasers were not in privity of 
contract with the general contractor 
and with the subcontractor.  A result, 
the Association could not pursue a 
claim for breach of implied warranty 
of habitability against either of them.  
 

The implied warranty of habitability 
is a judicial doctrine designed to pro-
tect purchasers of new homes upon 
discovery of latent defects in their 
homes caused during the construc-
tion. Privity is a legal term of art and 
means a relation between two parties 
that is recognized by law.  In this 
case, like in many other significant 
projects, the developer served as the 
middle party who, on one hand, de-
veloped the real estate and sold each 
unit to the individual buyers, and on 
the other, hired the general contractor 
and the subcontractor to do the work.  
After all units were sold, the develop-
er became insolvent and dissolved. 
Based on the facts of the case, the 
unit owners could not establish a 
privity of contract with the GC and as 
a result, the Association could not 
hold the GC liable for the cost to re-
pair their plumbing defects and to 
litigate the case.  
 

The 1400 Museum Park opinion 
marks another significant step on the 
path to limit consumer protections 
based on the implied warranty of 
habitability. This process took shape 
with the Illinois Supreme Court deci-
sion in Sienna Court Condominium 
Ass’n v. Champion Aluminum 
Corp., 2018 IL 122022, 129 N.E.3d 
1112, 432 Ill.Dec. 569. D&L Attor-

ney Riccardo A. Di Monte discussed 
in detail the Sienna Court decision 
and its ramifications in our Spring 
2019 Newsletter issue.  In Sienna 
Court  ̧ a 111-unit association spent 
significant amounts to repair damage 
caused by water infiltration. In that 
case, both the developer and the gen-
eral contractor had become insolvent, 
and the association sued the subcon-
tractor directly. The association did so 
based on the breach of implied 
warranty of habitability because the 
unit owners did not have a contract 
with the subcontractor.  
 

The legal reasoning behind both opin-
ions in the Sienna Court and 1400 
Museum Park decision is that the loss 
recoverable under the implied warran-
ty of habitability is for disappointed 
commercial expectation (or, pure eco-
nomic loss).  Hence, a claim for 
breach of implied warranty of 
habitability is a “creature of contract, 
not tort”. One needs to be in privity of 
contract with another before invoking 
the implied warranty of habitability. 
Therefore, the buyer of a newly built 
home may not pursue such a claim 
against any party involved in the 
building process unless the buyer has 
a contractual relationship with that 
party.  
 

The reasoning behind Sienna Court 
and 1400 Museum Park seems to shift 
the burden on the individual buyers to 
raise to equal footing with the profes-
sional developers, general contractors, 
and subcontractors during the contract 
negotiation phase. As legal options 
become more limited, each prospec-
tive buyer should focus early on es-
tablishing contractual privity with all 
parties that will build the home. Con-
tractual claims against builders, gen-
eral contractors, and subcontractors 
are valuable because they may present 
a direct path to their commercial gen-
eral liability insurance carrier. On the 
other hand, tort claims, such as negli-
gence, are not generally covered by  
such insurance policies.  
 

Prospective buyers and owners of new 
homes have several tools at their dis-
posal. Being proactive early in the 
process has significant benefits. Each 
owner should consult with a real es-
tate or construction attorney early in 

the process about how to leverage and 
convert buying power into contractual 
privity. One such method is to for the 
owner to request to be named as an 
“additional insured” on the insurance 
policies of anyone who participates in 
the building process. Another method is 
to request assignment and transfer of all 
applicable warranties from the develop-
er, the general contractor, and the sub-
contractor. Also, the frustrated home-
owners and condominium associations 
could and should still pursue judgments 
against insolvent builders and develop-
ers.  By stepping into the shoes of the 
defunct builder/seller, the owners and 
the associations could have post-
judgment remedies against general con-
tractors and subcontractors. ▪ 

By Anastas Shkurti  
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· The payment of debts prior to filing the Medicaid appli-
cation for long-term care, must be given adequate attention 
regarding the order in which debts are paid.  Sometimes 
certain creditors have priorities over other creditors.  Any 
failure to recognize these priorities and creditors can result 
in allegations of a fraudulent conveyance.  Pay attention to 
due on sale clauses, and covenants in various contracts 
dealing with early prepayment. 
 
· In the liquidation of assets, sometimes there 
are penalties associated with early liquidation.  For ex-
ample, annuities can have early withdrawal penalties and 
surrender charges.  Sometimes notice must be given be-
fore you can exit from the contract. 
 
· Payment of outstanding debts such as credit card debt, 
mortgages, and home-equity loans, may become an im-
portant part of your overall strategic spend-down plan when 
you’re seeking governmental benefits.  In trying to reach 
the correct statutory asset limits (like for a community 
spouse), paying off existing debt is often a wise choice in 
attempting to reach the correct asset limit. 
 
· Long-term care insurance can and should be considered 
an asset and income source for certain governmental bene-
fits. Make sure to understand when and under what circum-
stances the policy terms will make payment available. 
Some policies are very strict regarding their elimination 
period (which is a form of deductible before payment starts 
30 days, 60 days). Also, there are often restrictions on 
where and what the payments can be made for. 
 
· When seeking needs-based government benefits like Med-
icaid, be sure to review past account statements to deter-
mine whether there are prior transfers, gifts or other un-
compensated transactions. For example, cash or property 
can make Medicaid eligibility either delayed or impossible 
if made within the past 5 years.  This is often referred to as 
the “5-year Medicaid lookback period”.  This lookback pe-
riod can be a liability when you seek Medicaid eligibility 
for long-term care and may result in a delay or denial of the 
commencement of your monthly Medicaid payment. 
 
· Homes and principal residences may need to be listed 
for sale when an individual seeks Medicaid eligibility, un-
less occupied by certain allowable individuals such as adult 
disabled children, spouses, or minor children. 
 
· Business assets may also need to be listed for sale. 
 
In SPOUSAL cases: 
 
· In a spousal case, if you are going to apply for Medicaid 
for an ill spouse (the institutionalized spouse), then the ill 
spouse may have to liquidate or change the form of owner-
ship of certain tax qualified assets such as IRAs and 401k.  
However, with IRA’s and other tax qualified retirement 
accounts you do not want to trigger the payment of taxes 
sooner than is necessary since the ill spouse may still be 
residing either at home or in a facility that does not take 
Medicaid or where no Medicaid eligibility is possible. Why 
pay tax to the IRS earlier than you need to? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
· Eventually however you may begin the process of trans-
ferring the IRA from the ill spouse who may be entering a 
long-term care facility to the healthy spouse (community 
spouse) who may still be living in the community by rely-
ing on the provisions of a properly drafted power of attor-
ney for property. However, to accomplish this, it will be 
necessary to have specific gifting provisions in the power of 
attorney for the ill spouse, to make such a transfer from the 
ill spouse to the healthy spouse. If such power of attorney 
does not exist or does not contain specific provisions allow-
ing such gifting, it may be necessary to seek the assistance 
of the guardianship court to accomplish such a transfer. 
 
· When transferring an IRA from a living ill spouse to the 
healthy spouse, be prepared to incur the triggering of all 
deferred income tax (for example say, 20% or more). 
 
· Remember many IRAs are structured as “IRA annuities” 
by your financial adviser, and there may be penalties and 
surrender charges on the transferring of such IRA annuity 
or the cashing out of such an IRA annuity. 
 
· Illinois Medicaid regulations provide that if the communi-
ty spouse can remain living in the family home, then the 
community spouse is entitled to retain $109,560 of the cou-
ple’s nonexempt assets in addition to certain exempt assets 
such as the family home (under limited circumstances), an 
automobile, personal and household effects, and Medicaid 
compliant prepaid burial arrangements. Because of these 
asset limitations, which may be exceeded under certain cir-
cumstances with careful planning that is authorized under 
the Medicaid regulations, it is crucial that you be thoughtful 
in inventorying your assets and if transferring assets from 
one spouse to the other. 
 
While the task of preparing an asset inventory should not be 
that complicated, difficulties arise when one seeks to re-
position or transfer certain assets that are found in your in-
ventory. Many assets have contractual constraints, deferred 
tax implications, or problems with access before the assets 
can be freely used for the benefit of you and your loved 
one.  Be complete in the inventory of your assets and con-
sider seeking professional guidance to deal with any com-
plicated assets in your asset inventory when you or your 
loved one is on the long- term care journey.▪ 
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The owner may also be entitled to the 
excess liability or umbrella coverage of 
the general contractor because such 
policies frequently cover all insureds 
also covered under the primary liability 
policy. 
 

The owner must ask for a copy of the AI 
endorsement for review and approval. 
There are numerous different forms of 
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ance providers. These endorsements, in 
addition to granting coverage also 
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of coverage to the lesser of the amount 
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As a result, the owner should negotiate 
with the contractor to match AI 
coverage to indemnification obligation 
of the construction contract. Also, these 
endorsements do not typically include 
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directors, or officers, even though the 
construction contract may ask for such 
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No Implied Warranty of Habitability Without Privity of Contract 

Anyone who purchases a newly built 
or improved home should be aware 
of a recent Illinois Appellate Court 
decision on a dispute over more than 
$1 million in alleged damages be-
tween a condominium association in 
downtown Chicago with 260 units 
against the general contractor and the 
plumbing subcontractor who per-
formed the work.   
 

In 1400 Museum Park Condominium 
Ass’n by Its Board of Managers v. 
Kenny Construction Co., 2021 IL 
App (1st) 192167, the Appellate 
Court found that the individual unit 
purchasers were not in privity of 
contract with the general contractor 
and with the subcontractor.  A result, 
the Association could not pursue a 
claim for breach of implied warranty 
of habitability against either of them.  
 

The implied warranty of habitability 
is a judicial doctrine designed to pro-
tect purchasers of new homes upon 
discovery of latent defects in their 
homes caused during the construc-
tion. Privity is a legal term of art and 
means a relation between two parties 
that is recognized by law.  In this 
case, like in many other significant 
projects, the developer served as the 
middle party who, on one hand, de-
veloped the real estate and sold each 
unit to the individual buyers, and on 
the other, hired the general contractor 
and the subcontractor to do the work.  
After all units were sold, the develop-
er became insolvent and dissolved. 
Based on the facts of the case, the 
unit owners could not establish a 
privity of contract with the GC and as 
a result, the Association could not 
hold the GC liable for the cost to re-
pair their plumbing defects and to 
litigate the case.  
 

The 1400 Museum Park opinion 
marks another significant step on the 
path to limit consumer protections 
based on the implied warranty of 
habitability. This process took shape 
with the Illinois Supreme Court deci-
sion in Sienna Court Condominium 
Ass’n v. Champion Aluminum 
Corp., 2018 IL 122022, 129 N.E.3d 
1112, 432 Ill.Dec. 569. D&L Attor-
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in detail the Sienna Court decision 
and its ramifications in our Spring 
2019 Newsletter issue.  In Sienna 
Court  ̧ a 111-unit association spent 
significant amounts to repair damage 
caused by water infiltration. In that 
case, both the developer and the gen-
eral contractor had become insolvent, 
and the association sued the subcon-
tractor directly. The association did so 
based on the breach of implied 
warranty of habitability because the 
unit owners did not have a contract 
with the subcontractor.  
 

The legal reasoning behind both opin-
ions in the Sienna Court and 1400 
Museum Park decision is that the loss 
recoverable under the implied warran-
ty of habitability is for disappointed 
commercial expectation (or, pure eco-
nomic loss).  Hence, a claim for 
breach of implied warranty of 
habitability is a “creature of contract, 
not tort”. One needs to be in privity of 
contract with another before invoking 
the implied warranty of habitability. 
Therefore, the buyer of a newly built 
home may not pursue such a claim 
against any party involved in the 
building process unless the buyer has 
a contractual relationship with that 
party.  
 

The reasoning behind Sienna Court 
and 1400 Museum Park seems to shift 
the burden on the individual buyers to 
raise to equal footing with the profes-
sional developers, general contractors, 
and subcontractors during the contract 
negotiation phase. As legal options 
become more limited, each prospec-
tive buyer should focus early on es-
tablishing contractual privity with all 
parties that will build the home. Con-
tractual claims against builders, gen-
eral contractors, and subcontractors 
are valuable because they may present 
a direct path to their commercial gen-
eral liability insurance carrier. On the 
other hand, tort claims, such as negli-
gence, are not generally covered by  
such insurance policies.  
 

Prospective buyers and owners of new 
homes have several tools at their dis-
posal. Being proactive early in the 
process has significant benefits. Each 
owner should consult with a real es-
tate or construction attorney early in 

the process about how to leverage and 
convert buying power into contractual 
privity. One such method is to for the 
owner to request to be named as an 
“additional insured” on the insurance 
policies of anyone who participates in 
the building process. Another method is 
to request assignment and transfer of all 
applicable warranties from the develop-
er, the general contractor, and the sub-
contractor. Also, the frustrated home-
owners and condominium associations 
could and should still pursue judgments 
against insolvent builders and develop-
ers.  By stepping into the shoes of the 
defunct builder/seller, the owners and 
the associations could have post-
judgment remedies against general con-
tractors and subcontractors. ▪ 
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Overall Bankruptcy Filings Down 
40% 

At the beginning of the pandemic, 
attorneys like us who work in bank-
ruptcy and collections courts were 
worried that they would be flooded 
with too many cases. Businesses 
were shutting down, and people were 

Anthony B. Ferraro 

Our clients who seek Medicaid for 
long-term care often need assistance 
with asset inventory issues.  For ex-
ample, sometimes our clients are not 
sure whether an account is tax quali-
fied, or whether the asset may be an 

exempt asset for purposes of Medicaid eligibility.  Hence 
the need for a thorough asset inventory.  In cases involving 
individuals who are applying for Medicaid, their asset lev-
el must be down to $2,000.  In the case of a married couple 
sometimes the asset level for the healthy spouse (a.k.a. 
community spouse) must be down to $109,560 of assets.  
The easiest way to get to those lower asset limits is to liqui-
date assets and convert to cash.  However, in doing so, var-
ious issues arise, some of which are general and others 
spousal. 
       
In General: 
 
· Any liquidation of any tax qualified retirement ac-
count such as a tax qualified annuity, 401(k), IRA etc. will 
trigger tax, except for a few exceptions. 

Preparing Asset Inventories 
Before Seeking Medicaid for 
Long-Term Care 

Continued on page 3 

the owner to verify that the contractor is licensed and has 
insurance. As an additional insured (or AI), the owner 
would be listed in the schedule of an AI endorsement to be 
included as an “insured” under the prime policy. Such 
endorsement is an amendment to the insurance policy to 
which it is attached. The owner’s goal is to be covered by 
the liability policy of the other party independently of the 
indemnity provisions of the construction contract.  
 
Being an AI has several advantages. This status provides a 
‘backup strategy’ or ‘safety net’ to the owner to the extent 
of the risks covered in the CGL. This becomes important if 
the indemnification provisions of  the the main contract are 
held unenforceable. The Owner also has direct policy rights  
to defense within the CGL without having to depend upon 
indemnities and contractual liability.                       

Anastas Shkurti  

 The Electronic Wills and Remote 
Witnesses Act Is Here 

The Act now brings Illinois into the modern era and is pro-
jected to increase the accessibility of estate planning. You 
can soon expect more audio-video witnessing and notariz-
ing. Stay tuned for more updates on implementation in the 
new year.▪ 

Patrick D. Owens 

The Illinois Electronic Wills and Re-
mote Witnesses Act was signed into 
law on July 26, 2021. Also, on July 26, 
2021 the Illinois Notary Act was 
amended to allow for electronic nota-
rization and electronic public notaries. 

Julia Smolka 

YEARLY (JULY 1 TO JUNE 30) 
Through June 2018 2019 2020 2021 

Chapter 7 479,151 475,069 436,919 335,886 
Chapter 11 7,141 7,193 7,568 6,871 
Chapter 13 288,741 290,416 231,099 118,864 

Total 775,578 773,361 682,363 462,309 

out of work. Those events typically lead to debt collection 
lawsuits, bankruptcy, evictions, and foreclosures. But 
through the pandemic, that has not been the case. Legal pro-
ceedings, like evictions, foreclosures, and wage garnishments 
were stopped by Governor Pritzker. Evictions have slowly 
resumed, as have foreclosures and certain debt collection.  
But bankruptcies are staying at historic lows. Below are na-
tional figures for bankruptcy before and during the pandemic 
by chapter. Whether it was the various moratoriums that 
were enacted, the stimulus checks that were sent by the fed-
eral government, or the additional unemployment compensa-
tion, bankruptcies overall are down over 40%. As the mora-
toriums end, and the additional unemployment benefits end, 
bankruptcy might be an option for you or a family member. 
If you’re a creditor and would like to discuss evictions or 
collections, or if you are a debtor and need financial assis-
tance,  contact Julia Smolka at jsmolka@dimontelaw.com.  

Owners as Additional Insured in 
Construction Contracts 

An owner who embarks on a con-
struction project should always re-
quest additional insured status on the 
general contractor’s and subcontrac-
tors’ commercial general liability 
(CGL) policies. It is not enough for 
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