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I. PAYMENT AND PERFORMANCE BONDS FOR ILLINOIS PUBLIC 

PROJECTS - THE ILLINOIS PUBLIC CONSTRUCITON BOND ACT 
 

 A surety bonds is a credit instrument – not an insurance policy. See, In re Farley, 236 
F.3d 359 (7th Cir. 2000). As such, a surety, like a lender, does not expect to incur a loss.  When 
the surety sustains a loss, it has various means at its disposal to obtain repayment. A surety 
relationship arises when one agrees to assume liability for the payment of another’s debt or the 
performance of another’s obligations under a contract. City of Elgin v. Arch Ins. Co., 2015 IL 
App. (2d) 150013, ¶19 (2016).  The principal on a bond, who undertakes to perform the bonded 
contract, is primarily liable to the obligee/creditor and the surety is secondarily liable. Id. 
RESTATEMENT OF THE LAW OF SURETY AND GUARANTY (THIRD), §21. The surety’s obligation is 
not an original and direct obligation for the performance of his own act, but rather is an 
accessorial obligation to the obligation contracted by the principal. Chandler v. Maxwell Manor 

Nursing Home, Inc., 281 Ill.App.3d 309, 323, (5th Dist. 1996).   
 
 So, in contrast to a two-party liability policy, there are three parties to a surety instrument: 
(1) the principal; (2) the obligee; and (3) the surety. The principal makes the promise to perform, 
the obligee accepts and benefits from the promise to perform, and the surety backs the 
promise of performance with its financial strength. Bonds are not insurance for the simple reason 
that the principal obligor is never relieved of liability; the principal always remains at risk and 
must repay the surety in the event of a loss. Certain Underwriters at Lloyd’s London v. 

Metropolitan Builders Inc., 2019 IL App. (1st) 190517, ¶¶35-37 (discussing the difference 
between a liability insurance policy and a performance bond).   
 
 The undertaking of a surety is strictly construed and may not be extended by implication 
or imposed beyond the express terms of the instrument. Chandler v. Maxwell Manor Nursing 

Home, Inc., 281 Ill.App.3d 309, 322, (5th Dist. 1996); Myers v. Health Specialists, S.C., 225 

Ill.App.3d 68, 587 N.E.2d 494, 167 Ill. Dec. 225 (1st Dist. 1992); Bolingbrook Park District v. 

National-Ben Franklin Insurance Company of Illinois, 96 Ill.App.3d 26, 420 N.E.2d 741, 51 Ill. 

Dec. 327 (3rd Dist. 1981); Finley v. Crossley, 33 Ill.App.2d 212, 178 N.E.2d 684 (1st Dist. 1961). 
 

A. PERFORMANCE BONDS 
 

A. What is a Performance Bond? 
 

A performance bond must be read as an integrated part of the bonded construction 
contract. Lake View Trust & Savings Bank v. Filmore Construction Co., 74 Ill.App.3d 755, 757, 
30 Ill. Dec. 678, 393 N.E.2d 714 (1st Dist. 1979).  The obligations of the surety are coextensive 
with those of the principal. Fisher v. Fidelity & Deposit Company of Maryland, 125 Ill. App.3d 
632, 466 N.E.2d 332, 80 Ill. Dec. 880 (5th Dist. 1984). A performance bond commits the surety 
to perform the obligations of the contractor, subject to any limitations or conditions in the bond, 
including, without limitation, the bond penal sum or amount of the bond. Fisher, (supra.) The 
rule of coextensive liability allows the surety to assert all the defenses of its principal, e.g., if the 
contractor is released by operation of law or by written release, the surety is also released. 
Village of Rosemont v. Lentin Lumber Co., 144 Ill.App.3d 651, 494 N.E.2d 592, 98 Ill. Dec. 470 
(1st Dist. 1986). 
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B. The Illinois Public Construction Bond Act’s Performance Bond 

Requirements. 
 

Illinois requires that on almost all public projects the public owner specify that surety 
bonds with performance and payment obligations must be provided by the prime contractor to 
secure its obligations to complete the public contract and pay its labor and material suppliers. 30 
ILCS 550/1 and 2 (“Bond Act”). Notwithstanding the express provisions of the Bond Act, the 
Illinois Supreme Court has relieved the public owner from any duty to require bonds and has 
shifted the obligation to provide bonds to the contractor and its surety. Lake County Grading v 

Village of Antioch, 2014 IL 115805. 
 
More specifically, the Bond Act1 provides that bonds are required for a contract for public 

improvements for $100,000 or more with the State of Illinois or for $5,000 or more with any 
political subdivision thereof. Letters of credit may be furnished in lieu of a bond on local 
government contracts between $5,000 and $100,000. 30 ILCS 550/1. Essentially any unit of local 
government other than the State are "political subdivisions" of the State within the meaning of 
the Bond Act. The term "political subdivision" of the State is a term that sweeps broadly and 
includes colleges, sanitary districts, libraries, and other similar public bodies. Housing Authority 

of County of Franklin, Illinois, ex rel. Smith-Alsop Paint & Varnish Co. v. Holtzman, 120 Ill. 

App. 2d 226, 256 N.E.2d 873 (5th Dist. 1970). 
 

The Bond Act does not apply to government contracts that are only tangentially 
connected to public improvements. In State ex rel. Chemco Industries, Inc. v. Employers Mutual 

Casualty Co., 303 Ill.App.3d 898, 708 N.E.2d 1224, 237 Ill. Dec. 184 (4th Dist. 1999), the court 
held that a state supply contract to purchase paint that would ultimately be used to stripe roadway 
surfaces did not constitute public work within the meaning of the Bond Act. Chemco, a paint 
supplier, sued a public bond surety for the cost of the paint supplied to a prime contractor that 
supplied paint to the State of Illinois for use on public roadways. The prime contract was formed 
under the Governmental Joint Purchasing Act, 30 ILCS 525/0.01, et seq. The paint supplier 
issued lien notices to the state and ultimately brought a claim against a surety bond issued by 
Employers Mutual Casualty Company, which protected the public owner against liability for 
release of funds, notwithstanding the Chemco notice of claim. The seminal issue was whether the 
paint supply contract was public work under the Bond Act. The court held that the paint supply 
contract did not involve public work governed by the Bond Act but was merely a general supply 
agreement that was not limited to a specific construction project. Under Chemco, state 
procurement contracts for materials that will ultimately be used in public works are not subject to 
the Bond Act when the supplies are not dedicated to a specific construction project. 
 

The appellate court in Shaw Industries, Inc. v. Community College District No. 515, 318 
Ill. App.3d 661, 741 N.E.2d 642, 251 Ill. Dec. 755 (1st Dist. 2000), held that public owners that 
fail to discharge their statutory obligation to ensure that all prime contractors post performance 
and payment bonds are considered to be sureties of the performance and payment obligations of 

 

1
  Section 3 of the Illinois Public Construction Bond Act (30 ILCS 550/3) deals with subdivision bonds and was 

enacted separately from the Bond Act (Sections 1 and 2). 
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the contractor. Shaw, supra, is in line with two federal court decisions applying Illinois law in 
which the courts held that the public owner's failure to obtain bonds was a breach of contract 
actionable by subcontractors who are the intended third-party beneficiaries of the statutory 
requirement. Western Waterproofing Co. v. Springfield Housing Authority, 669 F. Supp. 901 
(C.D. Ill. 1987) and A.E.I. Music Network, Inc. v. Business Computers, Inc., 290 F.3d 952 (7th 

Cir. 2002) (the court held that an unpaid subcontractor was a third-party beneficiary to the 
contract term implied by law requiring that the public body obtain payment bonds) The public 
owner can take advantage of the notice and suit limitations found in section 2 of the Bond Act if 
it fails to procure bonds. Id. 
 

The decision in Lake County Grading v Village of Antioch, 2014 IL 115805 casts some 
doubt on the holdings in Western Waterproofing and A.E.I. Music. In Lake County Grading, the 
Court held that a subdivision performance bond was subject to Section 1 of the Bond Act and, as 
such, the subdivision bond, which contained only a performance obligation also contained a 
payment obligation even though the Village of Antioch did not require a payment bond.2 Further, 
the Court stated that the public owner has no duty to require bonds; it is the responsibility of the 
contractor to provide the bonds mandated by the Bond Act. 
 

C. Who can make a claim on a performance bond? 
 

Generally, only the bond obligee can claim under the performance bond. The cases on 
this issue involve unpaid subcontractors or suppliers who, for one reason or another, cannot claim 
under a payment bond. Many performance bonds contain "no right of action" provisions that 
limit standing to claim under the performance to the named obligee. The leading case is Young v. 

General Insurance Company of America, 33 Ill. App.3d 119, 337 N.E.2d 739 (1st Dist. 1975), in 
which the court held that a "no right of action" provision in a performance bond precludes any 
argument that the parties intended to make a subcontractor standing to claim under the bond as a 
third-party beneficiary. Further, the court stated that the terms of the bond control over the terms 
of the bonded agreement and that it is neither necessary nor appropriate to look to them for 
assistance in interpreting the bond unless it is ambiguous." 337 N.E.2d at 741. The courts in 
Board of Education, School District No. 15, DuPage County v. Fred L. Ockerlund, Jr. & 

Associates, Inc., 165 Ill. App.3d 439, 519 N.E.2d 95, 116 Ill. Dec. 505 (2nd Dist. 1988), and Rush 

 

2
  The Court’s decision was based primarily of the following provision in Section 1: 

 

″The principal and sureties on this bond agree that all the 
undertakings, covenants, terms, conditions and agreements of the 
contract or contracts entered into between the principal and the State or 
any political subdivision thereof will be performed and fulfilled and 
to pay all persons, firms and corporations having contracts with the 
principal or with subcontractors, all just claims due them under the 
provisions of such contracts for labor performed or materials 
furnished in the performance of the contract on account of which 

this bond is given…″. 
 

Lake County Grading v Village of Antioch, 2014 IL 115805, P26. 
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Presbyterian St. Luke's Medical Center v. Safeco Insurance Company of America, 825 F.2d 1204 
(7th Cir. 1987), enforced "no right of action" provisions. 
 

D. When does the performance bond surety’s obligation arise? 
 

The performance bond surety has no liability or obligation to act to perform any 
obligation unless and until the obligee declares a default under the bonded contract. The obligee 
has a duty to give notice of the declaration of default to the surety and, in most cases, to permit 
the surety ample opportunity to investigate the situation and to act to complete the bonded 
contract. Only a material breach of contract, followed by declaration of a default by the obligee, 
will give rise to performance bond liability. A breach that is not material, or even a material 
breach that does not equate to a default, will not trigger performance bond liability. Liberty 

Mutual Insurance Co. v. Construction Management Services, Inc., No. 99 C 6906, 2004 U.S. 
Dist. LEXIS 23635 (N.D. Ill. Oct. 5, 2004). Not every breach is a default sufficient to require the 
surety to act. L & A Contracting Co. v. Southern Concrete Services, Inc., 17 F.3d 106, 110 (5th 
Cir. 2004). A surety who acts to complete work without a valid default is a volunteer who is not 
entitled to assert subrogation rights. Liberty Mutual Insurance Co. v. Construction Management 

Services, Inc. (supra.). 
 

A surety may have rights in contract funds and contract claims under the terms of its 
general agreement of indemnity with its principal. A surety that acts to head off anticipated losses 
on a bonded project does not have to wait until a default is declared to claim indemnity and 
assignment rights in contract funds. Mountbatten Surety Co. v. Szabo Contracting, Inc., 349 
Ill.App.3d 857, 812 N.E.2d 90, 285 Ill. Dec. 501 (2nd Dist. 2004). 

 
An owner's failure to give a performance bond surety notice of its default of the principal 

combined with its action to self-complete the contract discharges the surety. Dragon 

Construction, Inc. v. Parkway Bank & Trust, 287 Ill. App.3d 29, 678 N.E.2d 55, 222 Ill. Dec. 
648 (1st Dist. 1997). The owner hired Dragon Construction to build a hardware store. Dragon 
failed to diligently prosecute the work and failed to pay subcontractors, the work was delayed, 
and liens were filed. The owner issued a notice of default to the contractor only, not to the surety. 
Before notifying the surety, the owner hired a completion contractor. The surety then denied the 
claim and sought declaratory relief that the owner breached the bond in failing to give notice to 
the surety sufficient to allow it to inspect the work and complete the project. The trial court 
entered summary judgment in favor of the surety, and the appellate court affirmed. The court 
based its decision on a finding that the right to control completion of the project was a valuable, 
bargained-for right, and the lack of notice to the surety prior to the owner's completion of the 
work was a material breach of the bond. 

 
The Dragon court gave the surety a complete discharge, based on the degree of the 

prejudice created by the lack of notice. However, the Northern District of Illinois in Blackhawk 

Heating & Plumbing Co. v. Seaboard Surety Co., 534 F. Supp. 309 (N.D. Ill. 1982), limited the 
release of the surety to the extent that the lack of notice of delay damages prejudiced the surety. 
The Blackhawk court held that the lack of timely notice to the surety was not a complete 
discharge, but it could work a proportionate discharge of the bond liability to the extent that the 
surety could demonstrate prejudice. And in Solai & Cameron, Inc. v. Plainfield Community. 

Consolidated School Dist. No. 202, 374 Ill. App. 3d 825; 871 N.E.2d 944; 2007 Ill. App. LEXIS 
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761; 313 Ill. Dec.  217 (3rd Dist.  2007), the Court discharged the surety because the obligee 
retained a completion contractor without giving the surety the opportunity to do so. 
 

Through recent amendments to Section 1 of the Bond Act, the General Assembly has 
modified performance bond obligations of the surety with respect to bonds issued on Capitol 
Development Board projects and public college/university projects.3  Further, the bond furnished 
shall be issued by “a company that is licensed by the Department of Insurance authorizing it to 
execute surety bonds and the company shall have a financial strength rating of at least A- as rated 
by A.M. Best Company, Inc., Moody's Investors Service, Standard & Poor's Corporation, or a 
similar rating agency.” 30 ILCS 550/1.4 

 

3
  As to such projects, Section 1 provides: 

“Each bond securing contracts between the Capital Development Board or 
any board of a public institution of higher education and a contractor shall 
contain the following provisions, whether the provisions are inserted in the 
bond or not: 

″Upon the default of the principal with respect to undertakings, covenants, 
terms, conditions, and agreements, the termination of the contractor’s right 
to proceed with the work, and written notice of that default and termination 

by the State or any political subdivision to the surety (″Notice″), the surety 
shall promptly remedy the default by taking one of the following actions: 

(1) The surety shall complete the work pursuant to a written 
takeover agreement, using a completing contractor jointly 
selected by the surety and the State or any political 
subdivision; or 

 
(2) The surety shall pay a sum of money to the obligee, up to the 

penal sum of the bond that represents the reasonable cost to 
complete the work that exceeds the unpaid balance of the 
contract sum. 
 

The surety shall respond to the Notice within 15 working days of receipt 
indicating the course of action that it intends to take or advising that it 
requires more time to investigate the default and select a course of action. 
If the surety requires more than 15 working days to investigate the default 
and select a course of action or if the surety elects to complete the work with a 
completing contractor that is not prepared to commence performance within 
15 working days after receipt of Notice, and if the State or any political 
subdivision determines it is in the best interest of the State to maintain the 
progress of the work, the State or any political subdivision may continue to 
work until the completing contractor is prepared to commence performance. 
Unless otherwise agreed to by the procuring agency, in no case may the surety 
take longer than 30 working days to advise the State or political subdivision 
on the course of action it intends to take. The surety shall be liable for 
reasonable costs incurred by the State or any political subdivision to 
maintain the progress to the extent the costs exceed the unpaid balance of 

the contract sum, subject to the penal sum of the bond.″ 

 

4
  The financial rating in Section 1 of the Bond Act represents a departure from other jurisdictions, 

including the federal government, which almost always require that a surety be on the “T-list”. See, 31 
USC §§9304-9308, 31 CFR 223.1-22 and Circular 570 of the United States Treasury. The Treasury’s 
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In addition to the financial rating provision, the General assembly adopted changes to the 
performance bond provisions of the Bond Act. The revisions add language that will be deemed to 
be incorporated into contracts between the CDB or any board of a public institution of higher 
education and a contractor. This language is in addition to the original language of the Bond Act 
that is incorporated into all bonds for public contracts to which the Bond Act applies. 
 

The changes create two different sets of contracts under the Bond Act. Contracts with the 
CDB and with boards of institutions of higher education (for simplicity these may be referred to 
as “CDB Contracts”) will have an additional set of statutory requirements. Other state and local 
contracts will not incorporate the additional language. The scope of this new class of contracts 
recognized under the Bond Act includes public colleges and junior colleges. Public high schools 
are not treated as institutions of higher learning, although many of the supplementary general 
conditions in high school general contracts now contain provisions fixing the time frame for the 
surety to act and imposing penalties for the failure of the surety to comply with these time 
frames. 
 

Written Termination Notice 
 

Some public bodies took the position that the language of the prior Section 1, which still 
applies to contracts that are not with the CDB or a board of higher education, did not require an 
actual termination of the contractor as precondition to surety completion. The Bond Act language 
supports this argument to the extent it merely required that the surety and principal jointly and 
severally perform the undertakings of the contract. The new provisions that apply to CDB and 
other contracts now require that the State or other political subdivision issue a “written notice of 
that default and termination.,” a requirement that some have argued was not imposed by the 
previous version of the Bond Act. Arguably, the failure of the legislature to include a written 
notice of termination requirement for all contracts, limiting this requirement to the contracts with 
the CDB and other boards of institutions of higher education, suggests that a termination and 
notice of termination is not a requirement to compel surety performance to cure defaults for other 
types of contracts, absent express provisions in the performance bond to the contrary. 
 

Joint Selection of Completion Contractor 
 

The Bond Act for CDB Contracts provides for a written takeover using a completion 
contractor selected jointly by the surety and the public body. The surety can no longer 
unilaterally insist upon a different completion contractor over the protest of the public body, nor 
can the surety unilaterally demand that its principal be permitted to perform. The new provisions 
also make clear that the contract balance is to be credited to reduce the surety’s obligation. Where 
the surety pays instead of performs, the new bond provisions state that the surety “shall pay to the 
obligee a sum of money, up to the penal sum of the bond that represents the reasonable cost 
complete the work that exceeds the unpaid balance of the contract sum.” If the surety does not 

 

Financial Management Service monitors the financial status of surety companies and compiles a list of 
companies approved to write surety bonds required by federal law and publishes the list in the Federal 
Register every July 1 (Circular 570). The T-list contains the monetary limits of bonds which each 
company may write based upon the financial status of each company 
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comply with the new performance provisions of the Bond Act, the surety’s liability is for the 
“reasonable cost incurred by the State or any subdivision to maintain the progress to the extent 
the costs exceed the unpaid balance of the contract sum, subject to the penal sum of the bond.” 
Unfortunately, the phrase “subject to” might not be as clear as “not to exceed.” The new Bond 
Act provisions, however, do not expressly limit the completing surety’s liability to the penal sum 
of the bond. There are a number of cases that provide a completing surety waives the protection 
of the penal limit of the bond, and nothing in the Bond Act proscribes finding such a waiver.5 The 
policy against abandoning public work and leaving work uncompleted would favor a rule 
requiring the surety to complete. 

 

15 Day and 30 day Time Frame for Surety’s Decision 
 

The additions to Section 1 of the Bond Act provides for time periods within which the 
surety is to make its completion decision on CDB Contracts. The surety shall respond to a notice 
of termination and default within 15 days of receipt of the notice and indicate what course it will 
take to cure the default. The State will allow more time for the decision, but unless the State 
agrees to additional time, the surety must make its decision within 30 days of the receipt of the 
notice of default and termination. The State during the decision period by the surety, can 
exercise self-help, and keep the work going, the cost of such work to be paid by the surety, and, 
as noted above, such liability is “subject to the penal sum of the bond.” 
 

These changes are entirely consistent with the language seen in supplementary conditions 
of contracts now in common use and adopted by other public bodies in their bond forms. Because 
of the perceived failure of sureties to take action to cure defaults, the bonds and statutes are 
starting to require more precisely what needs to be done and define the consequences of the 
failure to perform. The original House Bill for the Bond Act changes was far more onerous on 
the surety. Fortunately, the Surety and Fidelity Association of America was able through 
dialogue with the proponents of the changes to make the time frames less mandatory and the 
consequences of failing to abide by the terms of the Bond Act less open ended. And there are 
some good provisions in these changes for the surety industry. The obligee needs to terminate 
and give written notice of termination. The Act expressly provides for takeover/completion 
agreements and limits the surety’s liability to the penal sum of the bond when the surety elects 
not to complete. The surety industry should anticipate that in the future more statutes, bonds and 
contract terms will aim at imposing the types of conditions found in the Illinois’ Bond Act. 
  

 

5
  Whether a surety waives the penal amount by completing is an unsettled issue in Illinois. In Village of Fox 

Lake v. Aetna Casualty. & Surety. Co., the court held the surety waived the penal amount of the bond by 
performing. 178 Ill App 3d 887, 534 N.E.2d 133, 146-47 (2nd Dist. 1989). Another Illinois decision held 
that a surety completing post-closing environmental cleanup work was liable up to the penal amount of the 
bond, the court noting that the bond provided that “in no event” would the surety’s obligation exceed the 
amount of the bond. People ex rel. Ryan v. Environmental Waste Resources, Inc., 782 N.E. 2d 291 (3rd 
Dist. 2002).  Fox Lake involved a bond issued under the Bond Act. The Environmental Waste involved a 
bond naming the state as obligee but not issued under the Bond Act. 
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E. What is the suit limitation period under a performance bond? 
 

Some performance bond forms contain suit limitation provisions that require that suit be 
within one or two years after project completion. Section 1 of the Bond Act is silent on the 
enforceability of these shortened limitation periods. Illinois caselaw law holds that bond 
limitation provisions are enforceable if reasonable. In Board of Education of Community High 

School District No. 99 v. Hartford Accident & Indemnity Co., 152 Ill.App.3d 745, 504 N.E.2d 
1000, 105 Ill. Dec. 715 (2nd Dist. 1987), the Second District enforced a two-year bond suit 
limitation that shortened the applicable four-year statutory limitation under §13-214(a) of the 
Code of Civil Procedure, 735 ILCS 5/13-214(a). The Hartford court held that the suit limitation 
period was reasonable and not in violation of the Bond Act or the public policy embodied in the 
Bond Act. Absent a limitation provision in the bond, performance bond claims are subject to the 
same limitation as the bond principal, usually the four-year construction statute of limitations 
found in 735 ILCS 5/13-214. 
 

F. What about the contract funds? 
 

The performance bond surety has an interest in contract funds on bonded jobs. Chicago 

Bridge & Iron Co. v. Reliance Insurance Co., 46 Ill. 2d 522, 264 N.E.2d 134 (1970). In equity, 
the surety can secure its bond obligations with remaining contract funds. The surety is released 
from liability to the extent that its interest in contract funds is prejudiced. William Aupperle & 

Sons, Inc. v. American Indemnity Co., 75 Ill. App.3d 722, 394 N.E.2d 725, 31 Ill. Dec. 523 (3rd  

Dist. 1979); Board of Education of Bourbonnais School District No. 53, Kankakee County, 

Illinois, ex rel. Aiming-Johnson Co. v. Hartford Accident & Indemnity Co., 60 Ill. App.2d 320, 
208 N.E.2d 51 (3rd Dist. 1965). 

 
In addition to defenses arising from the impairment of the surety's equitable interest in 

contract funds, prepayment or overpayment by the owner to the principal in most instances will 
constitute a breach of the payment obligations set forth in the contract. As an event of owner 
breach of the bonded contract, overpayment or release of contract funds in violation of the 
contract payment terms gives rise to a breach of contract defense in favor of the surety. 
 

G. What are the performance bond surety’s options after a claim 

is made? 
 

The surety’s duty under the performance bond is not automatically triggered upon being 
notified by the owner/obligee that the principal is in default. Under certain bond forms, such as 
AIA Document A312 (2010 edition), the obligee is obligated to satisfy conditions precedent such 
as agreeing to pay the balance of the contract funds to the surety. The surety’s liability under the 
typical performance bond is triggered by the principal’s default and the obligee’s declaration of 
that default. L & A Contracting Co. v. Southern Concrete Services, Inc., 17 F.3d 106, 110 (5th 

Cir. 1994). The general contractor’s default must be more than an insignificant breach of some 
term in the contract. Id.; Stewart v. C & C Excavating & Construction Co., 877 F.2d 711 (8th Cir. 
1989). For example, punch list items remaining after substantial completion or a variance from 
some minor detail in the plans and specifications would probably not constitute a default 
sufficient for termination of the bonded contract even though the contract may provide that the 
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plans and specifications must be followed. Kent v. Hunt & Associates, Inc., 165 Ga. App. 169, 
299 S.E.2d 123 (1983); Delta Construction, Inc. v. Dressler, 64 Ill.App.3d 867, 381 N.E.2d 
1023, 21 Ill. Dec. 576 (3rd Dist. 1978); L & A Contracting Co. v. Southern Concrete Services, 

Inc., 17 F.3d 106 (5th Cir. 1994). On the other hand, the installation of seriously defective work 
or abandoning the job before substantial completion are clear examples of a default. Sitlington v. 

Fulton, 281 F.2d 552 (10th Cir. 1960). 

 
Whether a breach is material is not always clear. Sahadi v. Continental Illinois Nat'l Bank 

& Trust Co., 706 F. 2d 193 (7th Cir. 1982). The surety should promptly and carefully investigate 
the claim to determine whether the facts support the obligee’s declaration of default. See William 
S. Piper and Carl C. Coe, Jr., Ch. 2, Section A, The Surety’s Investigations, BOND DEFAULT 
MANUAL (3d ed. 2005). For instance, the owner may have declared the contractor in default 
due to serious delays, but upon investigation, the surety could discover that the source of delay is 
acts or omissions of the owner. See Chicago College of Osteopathic Medicine v. George A. 

Fuller Co., 719 F.2d 1335 (7th Cir. 1983) (when principal’s default was caused by owner’s 
material breach of construction contract, surety has a valid defense to performance), appeal after 

remand, 776 F.2d 198 (7th Cir. 1985). See also, Vermont Marble Co. v. Baltimore Contractors, 

Inc., 520 F. Supp. 922 (D.D.C. 1981). The surety is entitled to a reasonable opportunity to 
investigate and analyze the alleged default before deciding whether and how to cure it. 
 

The performance bond surety is generally recognized to have five options when faced with 
a performance bond claim: (1) perform the work; (2) tender a replacement contractor and a new 
bond; (3) pay the obligee the cost to complete up to the penal sum; (4) finance the contractor or 
(5) deny the claim. A completing surety assumes all the burdens and benefits and all of the rights 
and obligations of its defaulted contractor. Certain bond forms (e.g. AIA A312) provide that the 
surety’s liability is limited to the penal sum even if it elects to complete. The surety steps into the 
shoes of the owner, the contractor, and the subcontractors it pays and, by operation of law, is 
granted standing as subrogee to assert claims held by the owner, the contractor, and paid 
subcontractors arising on the project — often to the great surprise and dismay of designers and 
engineers who contracted with the owner and had received assurances that they would not be 
sued. Argonaut Insurance Co. v. Town of Cloverdale, Indiana, 699 F.2d 417 (7th Cir. 1983). 
 

The court in Village of Fox Lake v. Aetna Casualty & Surety Co., 178 Ill.App.3d 887, 534 
N.E.2d 133, 128 III. Dec. 113 (2nd Dist. 1989), held that the surety waived its right to limit its 
liability to the penal sum by undertaking to complete the work and, once the decision to complete 
was made, the surety was responsible for completing the project without any limitation on its 
costs. This waiver occurred even though the surety sent a letter to the Village in which it 
expressly reserved its right to limit monetary liability to the penal sum of the bond. The court 
declined to enforce the reservation of rights, holding that there was no consideration for the 
promises made in the agreement since the surety was only doing that which it was already 
obligated to do, complete the project. Fox Lake stands for the proposition that takeover 
agreements in Illinois are permissible even though the Bond Act does not specifically refer to 
such agreements if there is consideration for same. Often disputed claims and backcharges exist 
in a default situation, the resolution of any of all of which can constitute consideration. 
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Takeover agreements are commonly entered into by the owner and the surety when the 
surety elects to complete the work remaining on the project. They are useful to both sides 
because they establish the procedure by which the surety and obligee agree to the manner and 
method by which the surety will discharge its bond obligation. The surety typically will elect to 
complete the work when the project is almost finished, and it can arrange completion using 
subcontractors already on site. 
 

A surety may have the right to tender a new contractor to the owner to complete the work, 
though whether the owner is required to accept the tendered contractor depends on the language 
of the bond. The American Institute of Architects (AIA), in AIA Document A312, Performance 
Bond and Payment Bond (1984 (rev. in 2007 and 2010)), makes tender one of the surety's 
completion options. But, without an express provision that tender is an acceptable form of 
completion, the owner is not required to accept the tender of a new contractor as satisfaction of 
the surety’s performance. Obligation. 
 

A tender is distinguished from completion by the surety by the fact that with a tender, the 
new contractor enters into a contract to perform the remaining work directly with the owner and 
posts a new performance and payment bond, and the bond of the tendering surety is discharged. 
Typically, the tendering surety pays the owner the difference between the balance of the contract 
price of the original contract and the price of the tendered contract. The surety has the right to 
limit its liability to the penal sum of the bond and obtain complete discharge of its bond 
obligation by paying this sum to the obligee. 
 

Finally, if the facts warrant, the surety may deny the claim. Defenses justifying claim 
denial include any material breach of the contract by the obligee (i.e., defective design; failure to 
pay for work performed; overpayment or failure to manage the project; significant work 
interruption or uncontemplated delays caused by the owner; failure to give proper notice; failure 
to properly terminate the bonded contractor for default; wrongful default; usurping the surety's 
bargained-for right to complete the work by proceeding with completion without notice to the 
owner; and failure to bring claims within either the warranty, the contract limitation period, or 
the statutory limitation period). 

 
H. What damages can be recovered from the performance bond surety? 

 

This reading of performance bonds by Illinois courts has resulted in findings that sureties 
are liable for defective work, design errors, delay damages, unpaid subcontractors, and even 
personal injury claims, when the contractor neglected to obtain the required insurance policies. If 
delay damages are recoverable under the bonded contract, they are recoverable under the 
performance bond, unless the bond contains damage limitation provisions, which are uncommon. 
Generally, the surety is liable for all of the obligee’s contract damages, absent express limitations 
in the bond. 
 

Historically, a public body could not recover delay damages because the loss was an 
inconvenience to the public, which the courts deemed impossible to measure or quantify in dollar 
terms. Harley v. Sanitary District of Chicago, 226 Ill. 213, 80 N.E. 771, 776 (1907). But in 
Board of Library Trustees of Fountaindale Public Library District, Will & DuPage Counties v. 

Fidelity & Deposit Company of Maryland, 101 Ill. App.3d 1141, 429 N.E.2d 203, 57 Ill. Dec. 
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552 (3rd Dist. 1981), the court held that delay damages for loss of use of a public library could be 
quantified with reference to the fair market rental value of the properties. Delay damages were 
held recoverable without much discussion in Blackhawk Heating & Plumbing Co. v. Seaboard 

Surety Co., 534 F. Supp. 309 (N.D. I11. 1982), which involved a subcontractor's bond. Delay 
damages were not properly awarded against a surety when the project had been abandoned and 
never completed. Fisher v. Fidelity & Deposit Company of Maryland, 125 Ill.App.3d 632, 466 
N.E.2d 332, 80 Ill. Dec. 880 (5th Dist. 1984). Liquidated damages for delay are enforceable even 
on public projects with purely public functions. Stone v. City of Arcola, 181 Ill.App.3d 513, 536 
N.E.2d 1329, 130 Ill. Dec. 118 (4th Dist. 1989). 
 

In Capua v. W.E. O'Neil Construction Co., 67 Ill. 2d 255, 367 N.E.2d 669, 10 Ill. Dec. 
216 (1977), the Illinois Supreme Court held that a performance bond surety may be liable for 
personal injuries sustained by a laborer who fell from a scaffold. The city of Chicago sued the 
surety for the prime contractor for recovery under the bond based on provisions in the City of 
Chicago bond form of bond which provided for indemnity against personal injury claims arising 
out of the bonded work. 
 

Claims for damages under performance bonds incur prejudgment interest at the rate of 
five percent under the Interest Act, 815 ILCS 205/0.01, et seq. See 815 ILCS 20511 Interest runs 
from the date that suit is filed. Griffin Wellpoint Corp. v. Engelhardt, Inc., 92 Ill. App.3d 252, 
414 N.E.2d 941, 46 Ill. Dec. 888 (2nd Dist. 1980); Capital Development Board ex rel. P.J. Gallas 

Electrical Contractors, Inc. v. G.A. Rafel & Co., 143 Ill. App.3d 553, 493 N.E.2d 348, 97 Ill. 
Dec. 685 (2nd Dist. 1986). The Gallas court held that the claimant is not required to show that the 
sum claims are liquidated, but rather all that is required to recover prejudgment interest is that the 
money is owed and due under the bond. 493 N.E.2d at 353, 354. 

 
Attorneys' fees were denied to a payment bond claimant in Capital Development Board 

ex rel. P.J. Gallas Electrical Contractors, Inc. v. G.A. Rafel & Co., 143 Ill. App.3d 553, 493 
N.E.2d 348, 354, 97 Ill. Dec. 685 (2nd Dist. 1986). 

 
B. PAYMENT BONDS 

 

A. What is a payment bond? 
 

The analysis of rights under private and public project bonds differs somewhat, largely 
because the Public Construction Bond Act requires that the language in Section 1 be incorporated 
in every public project bond, while a claim against a private project bond must rely on the bond 
itself. On public projects, the bond must be read in conjunction with the Bond Act, while 
payment bonds for private projects do not have to meet the requirements of this Act. In either 
case, a payment bond is executed for the benefit of those providing labor and materials, not 
technically for the benefit of the owner, although the owner does derive an incidental benefit 
because the existence of a bond may prevent liens from being filed against the property or project 
funds. Board of Education of Community High School District No. 99 v. Hartford Accident & 

Indemnity Co., 152 Ill. App.3d 745, 504 N.E.2d 1000, 1006, 105 Ill. Dec. 715 (2nd Dist. 1987). 
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B. Does the Illinois Bond Act require a payment bond? 
 

The Public Construction Bond Act, 30 ILCS 550/1, et seq., requires every public body 
entering into a contract for construction (except for emergency repairs) to obtain from the general 
contractor a payment bond covering labor and/or material suppliers to the construction project. 
See Shaw Industries, Inc. v. Community College District No. 515, 318 Ill. App.3d 661, 741 
N.E.2d 642, 647, 648, 251 Ill. Dec. 755 (1st Dist. 2000). When a payment bond is specified by 
the public owner, it must be provided by the contractor and to the extent that the bond does not 
have a payment provision in it, the payment obligation is contained in the bond as provided in 
Section 1. 30 ILCS 550/1; See, Lake County Grading Co., LLC v. Antioch, 2013 IL App (2d) 
120474, P35-37, 985 N.E.2d 638, 368 Ill. Dec. 831. The bond is issued by a surety, naming the 
bonded contractor as "principal" and the project owner as "obligee," and the "bond penalty" is the 
amount of the general contractor's contract with the public body. 30 ILCS 550/1. The minimum 
statutory bond coverage in Section 1 of the Bond Act is deemed included in every bond issued 
for a public construction project in Illinois, regardless of whether these provisions are inserted in 
the bond. 30 ILCS 55011; Aluma Systems, Inc. v. Frederick Quinn Corp., 206 Ill.App.3d 828, 
564 N.E.2d 1280, 1297, 1298, 151 Ill. Dec. 618 (1st Dist. 1990).6 
 

The purpose of the Bond Act's payment bond requirement is twofold: (1) to protect those 
providing labor, materials, machinery, fixtures or apparatus to public projects who have limited 
mechanic's lien rights; and (2) to "regulate claims on public monies." Aluma Systems, Inc. v. 

Frederick Quinn Corp., 206 Ill.App.3d 828, 564 N.E.2d 1280, 1296, 1297, 151 Ill. Dec. 618 (1st 

Dist. 1990). See also Board of Education of Community High School District No. 99 v. Hartford 

Accident & Indemnity Co., 152 Ill. App.3d 745, 504 N.E.2d 1000, 1006, 105 Ill. Dec. 715 (2nd 

Dist. 1987); Board of Education, Decatur School District No. 61, Macon County, Illinois, ex rel. 

United States Electric Co. v. Swam, 5 Ill. App.2d 124, 124 N.E.2d 554, 556 (3rd Dist. 1955). The 
Bond Act provides a remedy separate from Section 23 of the Mechanics Lien Act, 770 ILCS 
60/23, which allows for a lien on public funds. Aluma Systems, supra, 564 N.E.2d at 1296. A 
payment bond that adopts the statutory language included in Section 1 of the Bond Act does not 
convert a payment bond into a performance bond, especially when a separate performance bond 
is provided for the project. Hartford, supra, 504 N.E.2d at 1006. In return for providing security 
to labor and material suppliers under the Bond Act, the general contractor and its surety are 
protected by the notice and limitations provisions contained in Section 2 of the Bond Act, 30 
ILCS 550/2. Concrete Structures of Midwest, Inc. v. Fireman's Insurance Company of Newark, 

New Jersey, 790 F.2d 41, 43 (7th Cir. 1986). This provides a balance between protecting the 
rights of claimants and limiting the time during which the contractor and surety must worry 
about potential claims. 790 F.2d at 44. 

 

6
  Under the prior version of Section 1, every payment bond is conditioned on the payment of materials 

and labor used in the performance of the bonded contract. Effective, January 1, 2020, Section 1 was 
amended to provide that each payment bond is shall be conditioned for the “payment of material, 

apparatus, fixtures, and machinery used in the work and for all labor performed in the work, whether 
by subcontractor or otherwise”. The amended Section 1 further provides, “For the purposes of this 
Section, the terms “material”, “labor”, “apparatus”, “fixtures”, and “machinery” include those rented items 
that are on the construction site and those rented tools that are used or consumed on the construction site in 
the performance of the contract on account of which the bond is given”. 
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Decisional law has held that the notice and suit limitation requirements are jurisdictional 
and provide the only avenue to recovery. Concrete Structures of the Midwest v. Firemen's Ins. 

Co. of Newark, NJ, 790 F.2d 43 (7th Cir. 1986). That is, if not followed, a court may be deprived 
of jurisdiction to entertain a claim by a labor and material supplier. But, at least one court has 
held that bond language containing more liberal notice requirements than §2 of the Act may 
relieve the claimant of its statutory obligations to serve notice in accordance with §2 of the Act. 
William J. Templeman Co. v. USF&G, 317 Ill. App.3d 764 (1st Dist. 2000). Although not 
specifically addressed by any Illinois court decision, a literal reading of the mandatory coverage 
in Section 1 of the Bond Act limits claimants to two tiers: those “having contracts with the 
principal or with subcontractors,” (identical to two tiers of claimants covered by the Miller Act.) 
30 ILCS 550/2. 
 

Occasionally, a public owner fails to obtain performance and payment bonds even though 
the law requires them. This lapse leaves the owner open to lawsuits of unpaid material and labor 
suppliers and subcontractors almost as though the owner acted as surety. If a public body fails to 
secure a bond, an unpaid subcontractor may be able to bring suit directly against the public body 
as a third-party beneficiary under the Public Construction Bond Act, 30 ILCS 550/0.01, et seq. 

Shaw Industries, Inc. v. Community College District No. 515, 318 Ill. App.3d 661, 741 N.E.2d 
642, 648, 251 Ill. Dec. 755 (1st  Dist. 2000); East Peoria Community High School District No. 

309 v. Grand Stage Lighting Co., 235 Ill. App.3d 756, 601 N.E.2d 972, 974, 975, 176 Ill. Dec. 
274 (3rd Dist. 1992), appeal denied, 148 I11.2d 641 (1993). Contra Emulsicoat, Inc. v. City of 

Hoopeston, 99 Ill. App.3d 835, 425 N.E.2d 1349, 55 Ill. Dec. 176 (4th Dist. 1981). Unlike 
claimants against a bond, however, subcontractors proceeding directly against a public body that 
failed to obtain a bond may not be required to comply with the notice and limitations provisions 
of the Bond Act. Ardon Electric Co. v. Winterset Construction, Inc., 354 Ill.App.3d 28, 820 
N.E.2d 21, 289 Ill. Dec. 513 (1st Dist. 2004); A.E.I. Music Network, Inc. v. Business Computers, 

Inc., 290 F.3d 952 (7th Cir. 2002). But see, Shaw Industries, supra, 741 N.E.2d at 650. (1st Dist. 
2000); Chicago Housing Authority ex rel. General Bronze Corp. v. United States Fidelity & 

Guaranty Co., 49 Il1.App.2d 407, 199 N.E.2d 217, 219 (1st Dist. 1964). 
 

A public body in Illinois is not authorized to accept a bond that does not, at a minimum, 
provide the statutory coverage contemplated under the Bond Act. Laclede Steel Co. v. Hecker- 

Moon Co., 279 Ill. App. 295 (3rd Dist. 1935). However, a surety and its contractor are free to 
enlarge the scope of the bond beyond the express language of the Bond Act. Carroll Seating Co. 

v. Verdico, 369 Ill. App. 3d 724, 861 N.E.2d 1045 (1st Dist. 2006); Aluma Systems, supra; Board 

of Local Improvements South Palos Township Sanitary District ex rel. North Side Tractor Sales 

Co. v. St. Paul Fire & Marine Insurance, 39 111.App.3d 255, 350 N.E.2d 36, 39 (1st Dist. 1976); 
Illinois State Toll Highway Commission ex rel. Patten Tractor & Equipment Co. v. M.J. Boyle & 

Co., 38 Ill. App.2d 38, 186 N.E.2d 390, 396 (1st Dist. 1962)) or to waive provisions of the Bond 
Act that are favorable (William J. Templeman Co. v. United States Fidelity & Guaranty Co., 317 
Ill. App.3d 764, 739 N.E.2d 883, 250 Ill. Dec. 886 (1st Dist. 2000)). Further, if the terms of the 
bond do not contradict the Bond Act, the parties may include a different suit limitation or other 
terms. Carroll Seating, supra; William .1. Templeman, supra; Board of Education of Community 

High School District No. 99 v. Hartford Accident & Indemnity Co., 152 Ill. App.3d 745, 504 
N.E.2d 1000, 1005, 105 Ill. Dec. 715 (2nd Dist. 1987). 
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Correspondingly, although the Bond Act provides the minimum requirements for a 
payment bond, the language of the bond itself may expand the liability beyond what is required 
by the Act. For instance, the bond could expand the pool of claimants to more than those 
protected by the Bond Act. The bond may waive certain notice requirements too. William J. 

Templeman, supra. As a result, it is important to RTFB (Read the fabulous bond). 
 

C. What is covered by the payment bond? 
 

As with other contracts, in construing the bond obligation, courts look first to the 
language of the bond itself as evidence of the intentions of the parties. Board of Local 

Improvements South Palos Township Sanitary District ex rel. North Side Tractor Sales Co. v. St. 

Paul Fire & Marine Insurance, 39 Ill. App.3d 255, 350 N.E.2d 36, 39 (1st Dist. 1976) (rental not 
covered by minimum statutory coverage). When there is an ambiguity in the bond, however, the 
bond is strictly construed against the surety. William J. Templeman Co. v. United States Fidelity 

& Guaranty Co., 317 Ill. App.3d 764, 739 N.E.2d 883, 888, 250 Ill. Dec. 886 (1st Dist. 2000); 
Board of Local Improvements, supra, 350 N.E.2d at 39. For purposes of contract construction, a 
surety bond is treated as a contract of insurance. Lesher v. United States Fidelity & Guaranty 

Co., 239 Ill. 502, 88 N.B. 208, 210 (1909); Fisher v. Fidelity & Deposit Company of Maryland, 

125 II1.App.3d 632, 466 N.E.2d 332, 339, 80 Ill. Dec. 880 (5th Dist. 1984). 
 

In construing the provisions of the Bond Act., Illinois courts look to other related statutes, 
including the Mechanics Lien Act, 770 ILCS 60/1, et seq., and the Miller Act, 40 U.S.C. §3131, 
et seq. "We presume that statutes which relate to one subject are governed by one spirit and a 
single policy, and that the Legislature intended the enactments to be consistent and harmonious." 
MQ Construction Co. v. Intercargo Insurance Co., 318 Ill. App.3d 673, 742 N.E.2d 820, 825, 
252 Ill. Dec. 282 (1st Dist. 2000). As a result, case law construing and applying the Mechanics 
Lien Act and the Miller Act are instructive in deciding issues under the Bond Act. 742 N.E.2d at 
827. 

 

The claims provisions of the Bond Act state who may make a claim: Every person 
furnishing material, machinery, apparatus, or fixtures or performing labor, either as an individual 
or as a sub-contractor for any contractor." 30 ILCS 550/2. Caselaw provides some insight into 
the meaning of “labor” and “material”? Some things seem obvious, like electrical materials that 
are incorporated in the project (Board of Education, Decatur School District No. 61, Macon 

County, Illinois, ex rel. United States Electric Co. v. Swam, 5 Ill. App.2d 124, 124 N.E.2d 554 
(3rd  Dist. 1955)), sidewalks and curbs (MQ Construction Co. v. Intercargo Insurance Co., 318 
Ill. App.3d 673, 742 N.E.2d 820, 252 Ill. Dec. 282 (1st Dist.2000)), linoleum and bulletin boards 
(Board of Education, District No. 46, DuPage County, Illinois, ex rel. Floorings, Inc. v. Aetna 

Casualty & Surety Co., 305 Ill. App. 246, 27 N.E.2d 337 (1st Dist. 1940)), and rock and porous 
granular material for a roadbed (Department of Transportation ex rel. Moline Consumers Co. v. 

American Insurance Co., 199 Ill.App.3d 1068, 557 N.E.2d 932, 145 Ill. Dec. 953 (3rd Dist. 
1990)). Paint brushes, scrapers, paint buckets, sandpaper, and other like items that do not become 
part of the project but are "wholly consumed in the prosecution of the work" appear to be 
covered. Housing Authority of County of Franklin, Illinois, ex rel. Smith-Alsop Paint & Varnish 

Co. v. Holtzman, 120 Ill. App.2d 226, 256 N.E.2d 873 (5th Dist. 1970). Equipment rental is not 
ordinarily covered by a statutory bond furnished prior to January 1, 2020. Aluma Systems, Inc. v. 

Frederick Quinn Corp., 206 Ill. App.3d 828, 564 N.E.2d 1280, 151 Ill. Dec. 618 (1st Dist. 1990); 
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Board of Local Improvements South Palos Township Sanitary District ex rel. North Side Tractor 

Sales Co. v. St. Paul Fire & Marine Insurance, 39 III.App.3d 255, 258, 259, 350 N.E.2d 36 (1st 

Dist. 1976).  

 
Bonds furnished after January 1, 2020 cover rented equipment used on the jobsite and 

tools consumed on the job. 30 ILCS 550/1. Repairs to equipment are not covered. Arrow 

Contractors Equipment Co. v. Siegel, 68 Ill. App.2d 447, 216 N.E.2d 181 (1st Dist. 1966). 
Whether repairs to equipment will be covered by bonds furnished after January 1, 2020 is 
unclear. But in an abstract opinion the First District held that a bond that expressly covers 
machinery and transportation thereof also includes rental and servicing of equipment. Illinois 

Contractors' Machinery, Inc. v. M.J. Boyle & Co., 43 Ill. App.2d 213, 193 N.E.2d 205 (1st Dist. 
1963) (abst.). A bond that specifically included payment for machinery furnished to principals 
for the purpose of performing the work has been held to cover not only the breach of a 
conditional sales contract for machinery that would be practically consumed by its use in and 
about the performance of the contract, but also for depreciation and rental value of the 
equipment. Illinois State Toll Highway Commission ex rel. Patten Tractor & Equipment Co. v. 

MJ. Boyle & Co., 38 Ill. App.2d 38, 186 N.E.2d 390 (1st Dist. 1962). The meaning of the words, 
“apparatus”, “fixtures” and “machinery” have yet to be addressed.  However, those were added 
to the Bond Act in 2020 to provide for the recovery of rental equipment. 
 

D. What are the steps to perfecting a payment bond claim? 
 

The only right of action on a statutory payment bond is set forth in Section 2 of the Bond 
Act, 30 ILCS 550/2, and the restrictions of Section 2 must apply to a bond provided for in 
Section 1 of the Bond Act, 30 ILCS 550/1. City of DeKalb ex rel. International Pipe & Ceramics 

Corp. v. Sornsin, 32 Ill. 2d 284, 205 N.E.2d 254, 256 (1965).  Section 2 of the Bond Act 
provides, "Every person furnishing material, apparatus, fixtures, machinery, or performing labor, 
either as an individual or as a sub-contractor for any contractor" to sue on the bond or letter of 
credit. 30 ILCS 550/2. Clearly, subcontractors and suppliers of material, machinery, fixtures and 
apparatus in privity with the general contractor have rights under a statutory payment bond. 
Section 2 also provides a right of recovery for sub-subcontractors and second tier suppliers of 
material, machinery, fixtures and apparatus. 30 ILCS 550/2; City of Chicago ex rel. Charles 

Equipment Co. v. United States Fidelity & Guaranty Co., 142 Ill. App. 3d 621, 491 N.E.2d 1269, 
1273, 96 Ill. Dec. 809 (1st Dist. 1986); Housing Authority of County of Franklin, Illinois, ex rel. 

Smith-Alsop Paint & Varnish Co. v. Holtzman, 120 Ill. App.2d 226, 256 N.E.2d 873, 880 (5th 

Dist. 1970). 
 

Apart from the language in the Bond Act, in interpreting the purpose of the Bond Act, 
courts have noted that the Bond Act was originally enacted at a time when the Mechanics Lien 
Act did not provide a lien remedy for suppliers to subcontractors on public projects. Holtzman, 

supra, 256 N.E.2d at 880. Consequently, the supplier to a subcontractor is just the sort of person 
without a right to a lien that the General Assembly intended to protect by the passage of the 
Bond Act. Id. 
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E. Who can make a claim against the payment bond? 
 

Interestingly, although the owner of a project is the obligee under a payment bond, it 
cannot make a claim against the bond. Because the material and labor suppliers and 
subcontractors are the third-party beneficiaries under the bond, only they can make claims 
against the bond. An owner has no rights under a statutory payment bond. Although the payment 
bond guarantees payment of subcontractors and labor and material suppliers, an obligee facing 
mechanics liens cannot force the payment bond surety to pay the lien claims. Northwest Water 

Commission v. Carlo V. Santucci, Inc., 162 Ill. App.3d 877, 516 N.E.2d 287, 301, 302, 114 Ill. 
Dec. 132 (1st Dist. 1987), appeal denied, 119 Ill. 2d 559 (1988). However, some industry 
standard bond forms, such as Section 2 of the AIA A312 Payment Bond, provide that the surety 
must defend and indemnify the owner/obligee against any and all claims against the 
owner/obligee related to the furnishing of labor, material services or equipment to the bonded 
project by those labor and material suppliers covered by the bond.  Further, a bond principal’s 
failure to pay its subcontractors and suppliers could constitute a breach of the general contract (if 
the contract contains a requirement for the general contractor to do so), which could provide the 
grounds for asserting a claim against the performance bond. 
 

F. What are the notice requirements? 
 

The above quoted Section 2 of the Bond Act contains specific requirements and 
limitations for suing on a statutory payment bond. A bond claimant is required by the Bond Act 
to follow the explicit steps for notifying the project owner awarding the contract of its potential 
claim. Within 180 days after the date of the last item of work was performed or the last item of 
material, apparatus, fixtures, and machinery was furnished, the claimant must file with the Clerk 
or Secretary of the agency awarding the contract a verified notice of claim. A copy of this 
verified notice must be furnished to the bonded contractor within ten days of filing the notice 
with the agency awarding the contract. The notice must contain the name and address of the 
claimant, the name of the bonded contract, the name of the person or company that employed the 
claimant or to whom the claimant furnished materials, the amount of the claim, a brief 
description of the public improvement and a brief description of the contract of the claimant. 30 
ILCS 550/2. Unless this notice is waived by the express conditions of a payment bond, the 
failure to provide the notice within the 180 day period can be fatal. See William Templeman Co. 

v. United States Fidelity & Guaranty Co., 317 Ill. App.3d 764, 739 N.E.2d 883, 887, 888, 250 
Ill. Dec. 886 (1st Dist. 2000). However, a defect in the notice that does not prejudice the rights of 
an interested party will not deprive the claimant of its claim. 30 ILCS 550/2. 
 

The notice provision is to protect the contractor and the contractor's surety from having to 
account to unknown suppliers and subcontractors, United States ex rel. W.E. Foley & Co. v. 

United States Fidelity & Guaranty Co., 113 F.2d 888 (2nd Cir. 1940), by putting the burden on 
claimants to advise the contractor and surety of their participation on the project and to advise if 
they are not properly paid (School Board ex rel. Major Electrical Supplies of Stuart, Inc. v. 

Vincent J. Fasano, Inc., 417 So. 2d 1063 (Fla. App. 1982)), and by giving the principal 
contractor the earliest possible notification that a materialman has not been paid and that the 
materialman may make either a future demand for payment or a future claim against the bond. 
Fidelity & Deposit Co. v. Herbert H. Conway, Inc., 14 Wis. 2d 551, (1942). William J. 

Templeman, supra, 739 N.E.2d at 888. 
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Even though the Bond Act explicitly provides for notice to the public owner, a notice sent 
instead to the surety satisfies the notice requirement because the notice provision is for the 
protection of the surety and not the owner. City of DeKalb, supra, 205 N.E.2d at 257. 
 

The claimant's correction of defects in earlier performed work will not restart the 180-day 
notice period. MQ Construction, supra, 742 N.E.2d at 828. 
 

A certified copy of the bond should be obtained from the public owner.  The surety rarely, 
if ever, possess a fully executed copy of the original bond; the original bond is tendered to the 
obligee by the principal usually with the signed contract. 
 

G. What are the suit filing requirements? 
 

The Bond Act requires that suit be brought in the circuit court in the judicial circuit in 
which the contract is to be performed. 30 ILCS 550/2 The venue provision is jurisdictional. 
Village of Crainville, Illinois, ex rel Pipe & Valve Supply Co. v. Argonaut Insurance Co., 469 
F.Supp. 11, 13 (E.D.III. 1976) (suit removed to federal court); E.I. DuPont De Nemours & Co. v. 

McKay Engineering & Construction Co., 297 Ill. App. 495, 18 N.E.2d 64 (1st Dist. 938).  The suit 
should be brought in the name of the public owner for the benefit of the subcontractor or 
supplier. 30 ILCS 550/2. As a practical matter, however, a suit originally brought in the name 
of the claimant only could likely be amended to properly name the owner as the party 
plaintiff, as provided by §2-616 of the Code of Civil Procedure, 735 ILCS 5/2-616. Jae Boon 

Lee v. Chicago Transit Authority, 152 Ill. 2d 432, 605 N.E.2d 493, 508, 178 Ill. Dec. 699 
(1992). Board of Education, Decatur School District No. 61, Macon County, Illinois, ex rel. 

United States Electric Co. v. Swam, 5 Ill. App.2d 124, 124 N.E.2d 554, 555-556 (3rd Dist. 1955). 
 
Most importantly, Suit must be filed no later than one year following the last date of on 

which the clamant provided labor, material, machinery, fixtures or apparatus to the bonded project. 
30 ILCS 550/2.  In this context, the last date of work is the same trigger date for providing 
notice. 

 
H. Can the payment bond surety be released if the principal is released? 

 

There is an "equitable rule" that a creditor who causes the release of security for the 
creditor’s debt will also release the surety on a payment bond securing that debt. Alexander 

Lumber Co. v. Aetna Accident & Liability Co., 296 Ill. 500, 129 N.E. 871, 874 (1921). Thus, A 
subcontractor who provides a partial or final release of its mechanics lien rights, resulting 
in the release of public funds held to satisfy the lien, impairs the surety's collateral or 
security. Department of Transportation ex rel. Moline Consumers Co. v. American Insurance 

Co., 199 Ill. App.3d 1068, 557 N.E.2d 932, 935, 145 Ill. Dec. 953 (3rd Dist. 1990). As a result, 
the subcontractor's release of lien rights which results in the release of funds held due to the 
lien, gives rise to a pro tanto discharge of the surety. Board of Education of Bourbonnais 

School District No. 53, Kankakee County, Illinois, ex rel. Anning-Johnson Co. v. Hartford 

Accident & Indemnity Co., 60 Ill. App.2d 320, 208 N.E.2d 51, 54 (3rd Dist. 1965); Chicago 

Bridge & Iron Co. v. Reliance Insurance Co., 46 Ill. 2d 522, 264 N.E.2d 134, 136, 137 (1970); 
Northbrook Supply Co. v. Thumm Construction Co., 39 Ill. App.3d 267, 188 N.E.2d 388, 391 
(2nd Dist. 1963). At least one court has held that the Bond Act "does not contemplate 
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liability…in a case where a claimant has voluntarily prejudiced the rights of the surety." 
Bourbonnais School District No. 53, supra, 208 N.E.2d at 54. However, the courts 
subsequently have come to recognize if an industry custom of providing a lien release before 
receipt of payment can be established by competent evidence, a subcontractor may proceed with 
a claim under the Bond Act. This door was opened by the Illinois Supreme Court in Chicago 

Bridge & Iron v. Reliance Ins. Co., 46 Ill. 2d 522, 264 N.E.2d 134, 139 (1970).  The ruling 
in Chicago Bridge & Iron was adopted by the Appellate Court in Capital Development Board 

ex rel. P.J. Gallas Electrical Contractors, Inc. v. G.A. Rafel & Co., 143 Ill. App.3d 553, 493 
N.E.2d 348, 350, 351, 97 Ill. Dec. 685 (2nd Dist. 1986). "To be binding, an industry custom 
must be so well known, uniform, long established and generally acquiesced in as to induce a 
belief that the parties contracted with reference to it, nothing appearing in their contract to 
the contrary." [Emphasis in original.] 493 N.E.2d at 352. 
 

Generally, the liability of a surety under a payment bond is coextensive with that of 
the principal. Premier Electrical Construction Co. v. American National Bank of 

Chicago, 276 Ill. App.3d 816, 658 N.E.2d 877, 888, 213 Ill. Dec. 128 (1st Dist. 1995); 
Brown & Kerr, Inc. v. St. Paul Fire & Marine Insurance Co., 940 F. Supp. 1245, 1248 (N.D. 
Ill. 1996). This means that a surety may use all of the rights and defenses available to the 
principal. Brown & Kerr, supra, 940 F. Supp. at 1249. Accordingly, most contractual, or 
other defenses that may be raised by the principal in defense of a subcontractor's claim may 
be raised by the payment bond surety as well. 

 

I. What about the pay if paid defense? 
 

A pay if paid defense may not available to a surety on an Illinois public project. See Brown 

& Kerr, Inc. v. St. Paul Fire & Marine Insurance Co., 940 F. Supp. 1245, 1249 (N.D. Ill. 
1996). More recently, the Seventh Circuit allowed a surety to use a pay if paid defense. BMD 

Contractors, Inc. v. Fidelity. & Deposit Co. of Maryland, 679 F.3d 643 (7th Cir. 2012) (based 
on Indiana policy considerations similar to those in Illinois). Illinois recognizes properly drafted 
pay if paid clauses. A.A. Conte, Inc. v. Campbell-Lowrie-Lautermilch Corp., 132 Ill. App.3d 325, 
87 Ill. Dec. 429, 432, 477 N.E.2d 30, 33 (1st Dist. 1985).  Illinois has yet to determine whether a 
surety may assert a pay if paid provision as a defense to a payment bond claim. Thus, it appears 
that a surety can legitimately raise the defense in Illinois. 

 
J. What is the significance of the bond amount? 

 
When the payment bond adheres to the statutory language, the surety can generally 

expect that its liability will be limited to the penal sum (total amount) of the bond. Aluma 

Systems, Inc. v. Frederick Quinn Corp., 206 Ill. App.3d 828, 564 N.E.2d 1280, 151 Ill. Dec. 618 
(1st Dist. 1990). However, when the underlying contract did not provide for a fixed sum but 
rather provided that the contractor was "obligated to expend whatever sum was necessary to pay 
for all labor and materials supplied for the project," the surety will not be discharged from its 
bond obligations even though the principal had made payments to subcontractors that exceeded 
the penal sum of the bond. Griffin Wellpoint Corp. v. Engelhardt, Inc., 92 Ill. App.3d 252, 414 
N.E.2d 941, 946, 46 Ill. Dec. 888 (2nd Dist. 1980). 
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K. Can a clamant recover prejudgment interest? 
 

When a claimant recovers on a bond claim, it is entitled to pre-judgment interest. 
The claimant does not have to prove the amount due is liquidated at the time of suit. "It is 
sufficient that the action is based upon a bond and that the money was due." Capital 

Development Board ex rel. P.J. Gallas Electrical Contractors, Inc. v. G.A. Rafel & Co., 143 
Ill. App.3d 553, 493 N.E.2d 348, 354, 97 Ill. Dec. 685 (2nd Dist. 1986). Interest accrues 
from the date suit was commenced. Griffin Wellpoint Corp. v. Engelhardt, Inc., 92 Ill. 
App.3d 252, 414 N.E.2d 941, 951, 46 Ill. Dec. 888 (2nd Dist. 1980). 
 
II. PAYMENT AND PERFORMANCE BONDS ON FEDERAL PROJECTS - THE 

MILLER ACT 
 

A. What is the Miller Act? 
 

In 1935, Congress, as part of the New Deal Legislation, passed The Miller Act (40 USCA 
§3131, et seq.), which required surety bonding on most federal public works projects.7  In 1966, 
Congress amended The Miller Act to further protect the government and require that a bond 
issued pursuant to The Miller Act expressly provide coverage for taxes imposed by the United 

States which are collected, deducted or withheld from wages paid by the contractor in carrying 
out the contract with respect to which such bond is furnished. 40 U.S.C. 3131. In 1999, 

 

7
  The Miller Act provides, in part, as follows:  

“Bonds of Contractors of public building or works. 

(a) Type of Bonds Required. 
 

Before any contract for the construction, alteration or repair of any public 
building or public work of the United States is awarded to any person, such 
person shall furnish to the United States the following bonds, which shall 
become binding upon the award of contracts to such person, who is 
hereinafter designated as “contractor”: 

 
(1) A performance bond with surety or sureties satisfactory to the 

officer awarding such contract and in such amount as he shall 
deem adequate for the protection of the United States. 

(2) A payment bond with a surety or sureties satisfactory to such officer 
for the protection of all persons supplying labor and material in 
the prosecution of the work provided for in said contract and for the 
use of each such person. The amount of the payment bond shall be 
equal to the total amount payable under the terms of the contract 
unless the contracting officer awarding the contract makes a written 
determination supported by specific findings that a payment bond 
in that amount is impractical, in which case the amount of the 
payment bond shall be set by the contracting officer. In no case 
shall the amount of the payment bond be less than the amount of the 
performance bond.” 

 

40 U.S.C. §3131 
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Congress eliminated the tiered monetary limits on payment bonds so that payment bond limits 
must at least be equal to the value of the bonded contract. 40 U.S.C. 3131, et seq. Like the Bond 

Act, The Miller Act is to be construed liberally to effectuate its protective purposes.  Clifford F. 

MacEvoy v. United States, 322 US 102 (1944).  

 

Just what constitutes a “public building or public work of the United States” is unclear 
and has been considered by courts through the years. Where the government both owns the 
property in question and contracts for the improvement, the statute is clearly applicable. U.S., ex 

rel. General Electric v. USF&G, 11 F. 3d 577 (6th Cir. 1993). On the other hand, federal funding 
alone without either government ownership or the existence of the government as a contracting 
party will probably not suffice to invoke The Miller Act. Id. For example, Illinois Department of 
Transportation contracts for interstate highway construction are subject to the Bond Act and not 
The Miller Act, even though ninety percent (90%) of the funding is federal. Moreover, contracts 
involving demolition are not considered public work under The Miller Act. Finally, the 
provisions of The Miller Act relating to performance bonds apply to contracts let by the United 
States Postal Service.  39 U.S.C. §410(b)(4)(B). 
 

B. What is a Miller Act Performance Bond? 
 

Unlike the Illinois Public Construction Bond Act, The Miller Act does not prescribe a 
minimum scope of coverage. However, the Code of Federal Regulations proscribes a Standard 
Form 25 Bond to be used on Miller Act projects, which cannot be changed without the consent 
of the Administrator of General Services. 48 CFR §53.301-25. 
 

Although The Miller Act and the Code of Federal Regulations do not prevent the surety 
from choosing any of the traditional performance options (see section 1.A.2 above), the Federal 
Acquisition Regulations can affect the manner in which certain performance options may be 
exercised and factors such as the requirement of competitive bidding for any new contract 
entered into directly by the government obligee may eliminate some options as a practical 
matter. The Federal Acquisition Regulations apply to federal projects and provide that certain 
specific courses of action, “among others,” are available to the Government in lieu of termination 
for default, including: (a) permitting the contractor, the surety or guarantor to continue 
performance of the contract under a revised delivery schedule; and (b) permitting the contractor 
to continue performance of the contract by means of a subcontract or other business arrangement 
with an acceptable party. 48 CFR §49.402-4 (1984). If the government chooses not to pursue the 
“other options in lieu of termination for default,” but instead terminates the contractor, then the 
surety, owing to its “liability to damages resulting from the contractor's default,” is advised by 
the Federal Acquisition Regulations to present a proposal concerning completion of the work.   
48 CFR §49.404. The Federal Acquisition Regulations also dictate some of the features of a 
surety takeover agreement with the government. 48 CFR §49.406. Finally, the Federal 
Acquisition Regulations provide that if the surety does not arrange for completion of the 
contract, the government will arrange for completion of the work by awarding a new contract, 
and after using retainage and other unpaid earnings, shall “take steps to recover the additional 
sum from the contractor and the surety.” 48 CFR §49.406. 
  



22  

C. What are the notice requirements of a Miller Act Payment Bond? 
 

On federal projects, the unpaid labor and material supplier has no mechanic's lien rights 
and, consequently, the payment bond surety is the only alternative source of recovery available. 
The Miller Act’s notice and suit filing provisions limit the recovery rights of unpaid labor and 
material suppliers. 40 U.S.C. §3133.8 First tier subcontractors and suppliers are required to 
provide notice of the claim to the contractor which provided the bond, but there is no time limit 
for doing so. 40 U.S.C. §3133(b).  The ninety (90) day notice period applies to second tier 
subcontractors and suppliers and commences on the date that contract work is completed by the 
claimant. 40 U.S.C. §3133(b)(2). The commencement of the ninety (90) day period is not 
extended by the performance of repair work or corrective work. U.S., ex rel. Balf Co. v. Castle 

Corp., 895 F. Supp. 420 (D.C. Conn. 1995).  In A&C Construction & Insulation Co., WLL v. 

Zurich American Insurance Company, 963 F. 3d 705 (7th Cir. 2020), the court held that a Miller 
Act claim notice served prior to the claimant’s completion of work was ineffective because the 
statute explicitly provides that notice can only be served during the 90 day period following the 
completion of the claimant’s work and not before.  
 

 

8
  The Miller Act at 40 U.S.C. §3133, contain the following requirements: 

 
(b) Right to bring a civil action. 

 
(1) In general. Every person that has furnished labor or material in carrying out work provided for in 

a contract for which a payment bond is furnished under section 3131 of this title [40 USCS § 
3131] and that has not been paid in full within 90 days after the day on which the person did or 
performed the last of the labor or furnished or supplied the material for which the claim is 
made may bring a civil action on the payment bond for the amount unpaid at the time the civil 
action is brought and may prosecute the action to final execution and judgment for the amount 
due. 

 

(2) Person having direct contractual relationship with a subcontractor. A person having a 
direct contractual relationship with a subcontractor but no contractual relationship, express or 
implied, with the contractor furnishing the payment bond may bring a civil action on the 
payment bond on giving written notice to the contractor within 90 days from the date on 
which the person did or performed the last of the labor or furnished or supplied the last of the 
material for which the claim is made. The action must state with substantial accuracy the 
amount claimed and the name of the party to whom the material was furnished or supplied or 
for whom the labor was done or performed. The notice shall be served— 

 
(A) by any means that provides written, third-party verification of delivery to the contractor 

at any place the contractor maintains an office or conducts business or at the 
contractor's residence; or 

(B) in any manner in which the United States marshal of the district in which the 
public improvement is situated by law may serve summons. 

(3) Period in which action must be brought. An action brought under this subsection must be 
brought no later than one year after the day on which the last of the labor was performed or 
material was supplied by the person bringing the action. 

 
(4) Liability of federal government. The Government is not liable for the payment of any costs 

or expenses of any civil action brought under this subsection. 
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D. What  are  the  suit  filing  requirements  for  a  Miller  Act  Payment  Bond 

Claimant? 
 

Suit must be filed no sooner than 90 days after the last delivery of labor or material and no 
later than one year following the date on which the claimant last furnished labor or material to the 
bonded project. 40 U.S.C., §3133(b)(3). Like the notice period, the performance of corrective 
work or repair work does not delay the commencement of the one year suit filing period. 
U.S., ex rel. Magna Masonry, Inc. v. R.T. Woodfield, Inc., 709 F.2d 249 (4th Cir. 1983). Suit 
must be filed in the United States District Court for the district in which the contract was to 
be performed and executed and not elsewhere. 40 U.S.C., §3133. The amount in controversy 
does not bear upon the suit filing requirements. U.S., ex rel. Sligh v. Fullerton Const. Co., 296 
F. Supp. 518 (D.S.C. 1968). Suit must be filed in the name of the United States of America for 
the use of the claimant. 
 

E. What is recoverable by a Miller Act payment bond claimant? 
 

Claims for labor are covered by the express terms of The Miller Act. 40 U.S.C., §3131. Labor 
may also include architectural and other professional or supervisory services where such work 
is provided at the job site and for the bond principal or its subcontractor. U.S., ex rel. Olson v. 

W.H. Cates Const. Co., Inc., 972 F. 2d 987 (8th Cir. 1992). Further where a surety makes payments 
under a payment bond for wages to a contractor's employees, U. S. Treasury regulations relating to 
trust fund taxes may impose liability upon the surety to the Internal Revenue Service for the 
employee's share of withholding taxes. And the surety may be liable for unpaid union 
contributions associated with the labor payments made for employees of a contractor. U.S. ex 

rel. Sherman v Carter, 353 U. S. 210, 77 S. Ct. 793, 1 L. Ed. 2d 776 (1957). 
 

Generally, materials furnished and incorporated into the project are recoverable. U.S. Dept. 

of Navy, ex rel. Andrews v. Delta Contractors Corp., 893 F. Supp. 125 (D.C.P.R. 1995). However, 
a surety may be liable for specially fabricated materials which are never delivered to or 
incorporated into the project. U.S., ex rel. Consolidated Pipe & Supply Co. v. Morrison Kwidser 

Co., 687 F. 2d 129 (6th Cir. 1982). Rental of equipment is generally covered, but the capital cost 
of the equipment is generally not covered, unless the claimant can show that the equipment was 
entirely consumed by the project. Illinois Surety Co. v. John Davis Co., 244 US 376 (1917); U.S., 

ex rel. Sunbelt Pipe Corp. v. USF&G, 785 F.2d 468 (4th Cir. 1986). Generally, small hand tools 
which are consumed by the project can be recovered. Freight and transportation charges generally 
will be allowed under a Miller Act payment bond. Recently, the Seventh Circuit held that a 
leasing agent for the owner of equipment used on a federal project was deemed to have furnished 
it even though the agent never owned the equipment and was not involved in its shipment to the 
project or installation, all of which was done by the owner of the equipment. U. S. ex rel. 

Pileco, Inc. v. Slurry Systems, Inc., 804 F. 3d 889 (7th Cir. 2015) 
 

III. LIENS AGAINST PUBLIC FUNDS IN ILLINOIS 
 

A. What is a public fund lien? 
 

The right to lien public funds is authorized by Section 23 of the Mechanics Lien Act 
(“Act”), 770 ILCS 60/23. The purpose of Section 23 of the Act is to provide a remedy to 
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persons, other than prime contractors, who furnish material, apparatus, fixtures, machinery, 
and/or labor to any contractor having a contract for public improvements with the state or any 
unit of local government. Prime contractors have no remedy under Section 23 because the prime 
contractor has contract rights against the public owner and the Section 23 lien claim is against 
the monies or other forms of payment due the prime contractor. Subcontractors and suppliers 
have no such rights against the public owner. Thus, to provide subcontractors and suppliers with 
some limited remedy for obtaining payment (other than the contract remedy against their direct 
contractor), the General Assembly adopted Section 23. 
 

The Section 23 lien is independent of the companion remedy provided under the Bond 
Act. Section 23 provides that any person "who shall furnish material, apparatus, fixtures, 
machinery or labor to any contractor [i.e., either an original contractor or a subcontractor] having 
a contract for public improvement" to a unit of local government (§23(b)) or the State of Illinois 
(§23(c)) shall have lien rights. Therefore, a subcontractor or supplier need only establish that it 
furnished material, apparatus, fixtures, machinery, or labor to any contractor for a public 
improvement. It is not required to establish that it had a contract with the prime contractor; the 
mere furnishing of the labor, material, etc. is sufficient. County of Coles v. Haynes & Lyons, 134 
Ill. App. 320 (3d Dist. 1907), aff'd, 234 Ill. 137 (1908); Granite City Lime & Cement Co. v. 

Board of Education of School District No. 126, 203 Ill. App. 134 (4th Dist. 1916). 
 

The lien created by Section 23 of the Act is a not a lien on the public building or 
improvement itself. One cannot lien City Hall. The lien is against money, bonds, or warrants that 
is due or shall become due from the public owner to the prime contractor as payment for the 
furnishing of “labor, services, material, fixtures, apparatus or machinery, forms or form work to 
any contractor having a contract for public improvement.” 770 ILCS 60/23. The lien is not on 
public money. The lien is against the prime contractor’s money due from the public owner. Since 
the lien is only on funds, caselaw over the years has established that a subcontractor or supplier 
is entitled to a lien for material, apparatus, fixtures, machinery, or labor furnished to an original 
contractor on a public improvement even though such items did not become a constituent part of 
the real property. Alexander Lumber Co. v. City of Farmer City, 272 Ill. 264, 111 N.E. 1012 
(1916) (water pump and shoring lumber); Siemer Milling Co. v. C.J. Moritz, Inc., 227 Ill. App. 
459 (4th Dist. 1923) (relating to  feed  for  work  animals  and  coal  for  engines  furnished  to  
original  contractor  on  county improvement). See also Standard Oil Company of Indiana v. 

Vanderboom, 326 Ill. 418, 158 N.E. 151 (1927) (gasoline, grease, and oil); Acker v. 

Vanderboom, 235 Ill. App. 417 (2nd Dist. 1925) (gasoline, grease, and oil), aff'd, 327 Ill. 267 
(1927); New Erie Coal Co. v. H. McMullen & Sons, 247 II1.App. 515 (2nd Dist. 1928) (crane 
rental); Aluma Systems, Inc. v. Frederick Quinn Corp., 206 Ill.App.3d 828, 564 N.E.2d 1280, 
151 Ill. Dec. 618 (1st Dist. 1990) (aluminum beams and other construction equipment). 
 

In Luise, Inc. v. Village of Skokie, 335 Ill. App.3d 672, 781 N.E.2d 353, 269 Ill .Dec. 556 
(1st Dist. 2002), a subcontractor that was not paid for labor and services in the hauling and 
disposal of materials related to construction of a storm sewer system asserted a claim against 
public funds under §23. The Appellate Court ruled that labor and services furnished in the 
hauling and disposal of materials related to construction of the storm sewer system were covered 
under Section 23 as "used and consumed." 781 N.E.2d at 364. This case expanded the items 
recoverable by a subcontractor or supplier to include labor and services furnished in the hauling 
and disposal of material on a public job and provides support for the position that value of 
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machinery, tools and equipment used and consumed in a public project are lienable. The value of 
larger items is generally established through daily, weekly or monthly rental value. 
 

Because the lien rights do not extend to municipal, county, or state property but attach 
only to that portion of money, bonds, or warrants against which no voucher or other evidence of 
indebtedness has been issued and delivered to the contractor, it is imperative that at the time of 
service of the notice there be some money, bonds, or warrants in the hands of the public body. 
Neither the municipality nor the state of Illinois, however, may claim credit, as against 
subcontractors' liens, for any money paid, bonds delivered, or vouchers or warrants issued or 
appropriated in violation of the statutory provisions of Section 23 of the Act. Continental 

Portland Cement Co. v. City of Eldorado, Illinois, 206 Ill. App. 387 (4th Dist. 1917); Northwest 

Water Commission v. Carlo V. Santucci, Inc., 162 Ill.App.3d 877, 516 N.E.2d 287, 114 Ill. Dec. 
132 (1st Dist. 1987); J&W Allen Construction Co. v. Kramer, 41 Ill. Ct. C1. 133 (1989). 
 

Section 23 of the Mechanics' Liens Act governs liens on public improvements. The other 
sections of the Mechanic’s Lien Act (770 ILCS 60/1, et seq.), which govern liens on private jobs 
have no application to public fund liens. Speedy Gonzalez Landscaping, Inc. v. O.C.A. Constr., 

Inc.385 Ill.  App. 3d 699 (1st Dist. 2008) (quoting "Safeway" Guard Rail Corp. v. Champaign 

Asphalt Co., 131 Ill. App. 2d 924, 929 (4th Dist. 1971)). See also Alexander Lumber Co. v. 

Coberg, 356 Ill. 49, 54, 190 N.E. 99 (1934) ("Section 23 only has to do with the establishment of 
deal with municipalities and liens upon their funds, consequently there is an absence of 
relationship between Section 23 and the rest of the act."). The issue of the application of the 
private lien act provisions to a section 23 lien was considered in J&W Allen Contr. Co. v. 

Kramer, 41 Ill. Ct. Cl. 133 (1989). There, the Illinois Court of Claims considered the argument 
that Section 23 required that any complaint filed thereunder needed to be filed only in the county 
where the public project is located. The court cited to "Safeway" Guard Rail Corp. and 
Alexander Lumber Co. in finding that Section 9 (770 ILCS 60/9) was inapplicable. The Court of 
Claims stated: 
 

“A  strict and  literal compliance with the  stated provisions  
of section 23 dealing with public funds liens does not permit 
the inference that any requirement exists that the complaint for 
accounting must be filed in the county wherein the public 
project is located. To read such a requirement into section 23 
when the plain, strict, literal interpretation of the provisions of 
section 23 does not so provide, would do substantial violence 
to the rules of construction applicable to the Mechanics' Liens 
Act.” 

 
Considering the above, section of the private Mechanic Lien Act may not be applicable to a 
Section 23 lien claim, including, without limitation the interest provisions in section 1 and the 
attorney’s fees provisions in section 17. 
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B. What are the notice requirements for liens against funds held by units of local 

government? 
 

Section 23 recognizes liens on two categories of public improvements: (a) improvements 
of units of local government; and (b) state improvements. Section 23 contains separate provisions 
for the perfecting of the lien as to a public improvement depending on the type of public body 
involved. 
 

Section 23(b) governs liens relating to local governmental public improvements. It 
provides that a person who furnishes material, apparatus, fixtures, machinery, or labor to any 
contractor having a contract for any unit of local government must "cause notification and written 
notice [of the subcontractor's claim] to be given either by sending the written notice (by registered 
or certified mail, return receipt requested, with delivery limited to addressee only) to, or by 
delivering the written notice to the clerk or secretary, as the case may be, of the [local public 
body]" and by furnishing a copy of the notice to the contractor in like manner. The term 
"contractor" here means the general contractor. Notice should also be given to any subcontractor 
who may have employed the claimant. The notice must contain a sworn statement identifying the 
claimant's contract, describing the work done by the claimant, and stating the total amount due 
and unpaid as of the date of the notice for the work. In contrast to the Bond Act, the §23(b) notice 
can be served at any time but is only effective if there are moneys bonds and warrants due or to 
become due to the prime contractor. Thus, a notice served years after the claimant last worked 
on the project is not time barred. The statute provides a mechanism to shorten the “tail” on lien 
claims. When no lien has been asserted, the prime contractor may, by certified mail (return receipt 
requested), serve a written demand on any person having a right to a lien, with a copy to the 
official or officials of the local body, stating that such person must assert the lien within 30 days 
or the lien is forfeited. 

 
A number of cases hold that the question of whether the notice was proper or whether it was 

properly served on the appropriate officials can be raised only by the party on whom the notice is 
to be served; it cannot be raised by the original contractor. See, Backs v. Nelson Construction Co., 

271 Ill. App. 137, 153 (3rd Dist. 1933); Chicago Wood Piling Co. v. Anderson, 313 Ill. App. 242, 39 
N.E.2d 702 (2nd Dist. 1942). However, in Moseman Construction Co. v. Shappert Engineering Co., 

780 F. Supp. 1218 (C.D. Ill. 1992), the court said that the contractor who contracted with the public 
body had standing to question whether the claimant had complied with the statute. 

 
After receiving notice from the subcontractor, the public official has the duty to withhold 

a sufficient amount due or to become due the prime contractor. If nothing is due when the notice 
is received, there is nothing to withhold.  If moneys later become due, they must be withheld.  
Payment of the money or delivery of the bonds or warrants to the prime contractor subject to a 
validly perfected lien claim could subject the public official to a claim on his or her official bond 
or a claim against the public body for the money wrongfully paid.  When the notice is served, 
the public official is compelled to retain a sufficient sum to pay the liens, and should there not 
be enough money to pay the claims in full, then those serving notice are entitled to a pro rata share 

of the funds. See County of Coles v. Haynes & Lyons, 134 Ill. App. 320 (3rd Dist. 1907). 
 

Also, if the general contractor assigns to a third person a portion of the money due from 
the municipality and subsequently a subcontractor establishes a lien against that fund by serving 
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its notice before the payment of money to the assignee, the subcontractor's lien takes precedence 
over the rights of the assignee. The assignee can have no better right than its assignor, the original 
contractor, and since the subcontractor's lien is good against the unpaid contractor, it is good 
against the latter's assignee. The assignment by the general contractor does not operate to destroy 
the subcontractor's lien right. See County of Coles, supra. It should be carefully noted that the last 
sentence of Section 23(d) of the Act expressly provides that there shall be no preference 
between the persons serving such notice but that all shall be paid pro rata in proportion to the 
amount due under their respective contracts. 

 
C. What are the suit filing requirements? 

 

Although there is no time limit for serving the notice, once the notice is served, suit must 
be filed within 90 days and a copy of the complaint must be served on the public owner within 
10 days thereafter. It is vital that one be aware of the requirement that a copy of the complaint be 
delivered to the local body.9 The act requires service within 10 days after filing upon the person 
specified in 23(b)(4) or 23(c)(4). Service of summons is different from these requirements. To be 
on the safe side, both must be done. Service of a copy of the complaint on the designated official 
within 10 days after filing the complaint preserves the lien. Service of summons subjects the 
public owner to the jurisdiction of the court. In Speedy Gonzalez Landscaping, Inc. v. O.C.A. 

Constr., Inc., 358 Ill. App. 3d 699 (1st Dist. 2008) the primary issue on appeal was whether the 
subcontractor's lien claim on public funds terminated because the subcontractor failed to timely 
deliver to the PBC a copy of its complaint in accordance with former Section 23(b) of the Act, 
770 ILCS 60/23(b). On review, the court affirmed the dismissal of the claim pursuant to 735 
ILCS 5/2-619, holding that the subcontractor's lien claim terminated. The subcontractor admitted 
that it did not deliver a copy of the complaint to the PBC within 90 days of giving notice of the 
lien claim, which was fatal to its cause of action and which terminated the lien. The filing of the 
complaint within the 90-day period did not save the claim because the delivery requirement was 
not a minor formal deficiency. The rule of strict construction applied to requirements upon which 
the right to a lien on public funds depended. 
 

 

9
 Section 23(b)(4) and (5) provides 

(1) The person so claiming a lien shall, within 90 days after serving such notice 
commence proceedings by complaint for an accounting, making the contractor having a 
contract with the county, township, school district, city, municipality, municipal 
corporation, or any other unit of local government and the contractor to whom such labor, 
services, material, fixtures, apparatus or machinery, forms or form work was furnished, 
parties defendant, and shall within 10 days after filing the complaint notify the clerk or 
secretary, as the case may be, of the county, township, school district, city, municipality, 
municipal corporation, or any other unit of local government of the commencement of 
such suit by delivering to him or them a copy of the complaint filed. 

(2) Failure to commence proceedings by complaint for accounting within 90 days 
after serving notice of lien shall terminate the lien and no subsequent notice of lien may 
be given for the same claim nor may that claim be asserted in any proceedings pursuant 
to this Act, provided, however, that failure to file the complaint after notice of the claim 
for lien shall not preclude a subsequent notice or action for an amount or amounts 
becoming due to the lien claimant on a date after the prior notice or notices. 
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The public owner may discharge its lien obligation by depositing money subject to the 
lien with the clerk of the court in which the lien action is pending. And although not specifically 
permitted by the Act, some public owners have made payments of liened funds to the prime 
contractor upon the posting of a mechanic lien bond. Also, no successive notices covering the 
same work may be served to continue the 90-day period and preserve the lien. But see Aluma 

Systems, Inc. v. Frederick Quinn Corp., 206 Ill .App.3d 828, 564 N.E.2d 1280, 151 Ill. Dec. 618 
(1st Dist. 1990), and Mass Transfer Inc. v. Vincent Construction Co., 223 Ill. App.3d 746, 585 
N.E.2d 1286, 166 Ill. Dec. 264 (5th Dist. 1992), in which the courts dealt with the question of 
subsequent notices. 
 

D. What about liens against funds held by the State? 
 

Section 23(c) addresses the lien of a subcontractor on a public improvement for the state. 
The subcontractor on a public improvement for the state perfects a lien by giving to the director 
or other official whose duty it is to let the contract a sworn statement of the claim containing a 
sworn statement identifying the claimant's contract, describing the work done by the claimant 
and stating the total amount due and unpaid as of the date of the notice for the work. The lien 
attaches only to that portion of the money, bonds, or warrants against which no voucher has been 
issued and delivered by the state. 

 
The statute also requires that a copy of the notice be furnished at once to the contractor 

who contracted with the state. Further, a copy of the notice should be given to any subcontractor 
who contracted with that contractor and who contracted with the claimant. Notice may be given 
or served in the same manner as for a non-state job, and the claimant is subject to the identical 
90-day period for filing suit and ten-day period for serving a copy on the state director or officer. 
However, if money appropriated by the Illinois General Assembly is to be used in connection 
with the construction of the public improvement, then the suit must be commenced and a copy 
delivered to the director not less than 15 days before the date when the appropriation from which 
the money is to be paid will lapse. 10

 
 

 

10
  Subsection 23(c)(4) and (5) provide: 

(4) The person so claiming a lien shall, within 90 days after serving such notice, commence 
proceedings by complaint for an accounting, making the contractor having a contract with 
the State and the contractor to whom such labor, services, material, fixtures, apparatus or 
machinery, forms or form work was furnished, parties defendant, and shall, within 10 days 
after filing the suit notify the Director of the commencement of such suit by delivering to 
him a copy of the complaint filed; provided, if money appropriated by the General 
Assembly is to be used in connection with the construction of such public improvement, 
that suit shall be commenced and a copy of the complaint delivered to the Director not less 
than 15 days before the date when the appropriation from which such money is to be paid, 
will lapse. 

(5) Failure to commence proceedings by complaint for accounting within 90 days after 
serving notice of lien pursuant to this subsection shall terminate the lien and no subsequent 
notice of lien may be given for the same claim nor may that claim be asserted in any 
proceedings pursuant to this Act, provided, however, that failure to file suit after notice of 
a claim for lien shall not preclude a subsequent notice or action for an amount or amounts 
becoming due to the lien claimant on a date after the prior notice or notices. 

 



29  

Further, the provisions relating to situations in which no claim has been filed and the 30-
day notice, as discussed above for local improvements, are applicable to claims against the state. 
It is the duty of the state official, after the sworn statement has been filed with that official, to 
withhold payment of a sum sufficient to pay the amount of the claim for the period limited for 
the filing of suit unless otherwise notified by the person claiming the lien. 
 

E. Where must suit be filed? 
 

Section 23 does not contain a venue provision; venue is determined by the general venue 
statutes. If relief is sought against the public body, suit must be brought in the county where the 
public body is located pursuant to §2-103(a) of the Illinois Code of Civil Procedure, 735 ILCS 
5/2-103(a); Board of Library Trustees of Village of Westmont ex rel. Ozinga Bros., Inc. v. Cinco 

Construction, Inc., 276 Ill.  App.3d 417, 658 N.E.2d 473, 213 Ill. Dec. 3 (1st Dist. 1995). The 
Ozinga court observed that a public body is not a necessary party to a §23 lien action. The court 
stated that the statute requires only that written notice be given to the public body. 658 N.E.2d at 
477, citing Northwest Water Commission v. Carlo V. Santucci, Inc., 162 Ill .App.3d 877, 516 
N.E.2d 287, 114 Ill. Dec. 132 (1st Dist. 1987). In Superior Structures Co. v. City of Sesser, 277 
Ill. App.3d 653, 660 N.E.2d 1362, 214 Ill. Dec. 413 (5th Dist. 1996), the court found that venue is 
proper in the county where part of the work was performed, even though the public owner was 
located in another county. 
 

F. What if the funds are released? 
 

The subcontractor may sue the official who disregards its lien rights on its official bond. 
Section 23(d) of the Mechanics Lien Act, 770 ILCS 60/23(d), states that "[a]/1y officer of the 
State, county, township, school district, city, municipality or municipal corporation violating the 
duty hereby imposed upon him shall be liable on his official bond to the claimant giving 
notice…for the damages resulting from such violation, which may be recovered in a civil action 
in the circuit court." While this sentence occurs only in the paragraph immediately following the 
provision relating to the rights of a subcontractor in the case of a state improvement (§23(c)), it 
applies to any official on any public improvement covered by all of §23 and therefore protects 
any subcontractor on any public improvement within the scope of that section. A suit on the 
official bond is a suit for damages resulting from the lost lien. However, the subcontractor will 
not be prevented from enforcing its lien, i.e., the subcontractor may sue in equity to enforce its 
lien right despite the existence of the cause of action on the bond. West Chicago Park 

Commissioners v. Western Granite Co., 200 Ill. 527, 66 N.E. 37, 38 (1902); National Bank of La 

Crosse, supra. 
 

Even if the local body or the state has paid out the money or distributed the bonds, they 
still may be deemed legally in its possession. Thus, if the local body or the state has wrongfully 
diverted from the special assessment fund some money rightfully due the subcontractor, the 
subcontractor may have a claim against the local body or the state for the amount of the 
diversion. See People ex rel. Anderson v. Village of Bradley, 367 Ill. 301, 11 N.E.2d 415 (1937); 
J&W Allen Construction Co. v. Kramer, 41 Ill.Ct.C1. 133 (1989); Northwest Water Commission 

v. Carlo V. Santucci, Inc., 162 Ill.App.3d 877, 516 N.E.2d 287, 114 Ill. Dec. 132 (1st Dist. 1987); 
Reinforced Concrete Pipe Co. v. City of Momence, 208 Ill. App. 423 (2nd Dist. 1917) (abst.). 
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If the public improvement is for the state, §23 of the Act provides that within 90 days 
after filing the statement the claimant must commence proceedings by filing a complaint for an 
accounting, making the original contractor (and the subcontractor in case of suit by a sub- 
subcontractor), not the state, a party defendant. If the court denies the lien, it cannot enter a 
personal deficiency order against the original contractor. Edwin Pratt's Sons', supra. 
 

In Backs v. Nelson Construction Co., 271 Ill. App. 137 (3rd Dist. 1933), the court could 
not make available to the subcontractor any of the remedies previously discussed but 
nevertheless deemed him entitled to relief. The court allowed a lien on money in the hands of the 
State Treasurer to a sub-subcontractor who had furnished feed to the animals used in the 
construction of Highways 135 and 136 although, prior to the institution of the suit, the 
subcontractor had obtained payment of all funds due on Highway 135 by a false affidavit that all 
bills had been paid. Although the feed had been used on both Highways 135 and 136, the Backs 

court impressed the lien on the remaining funds due solely on the Highway 136 project. 
 

If a subcontractor or sub-subcontractor fails to perfect its lien rights under Section 23, it 
is only a general creditor of the contractor. Board of Education of School District No. 108, 

Tazewell County, Illinois ex rel. A.Y. McDonald Manufacturing Co. v. Collom, 77 Ill. App.2d 
479, 222 N.E.2d 804 (3rd Dist. 1966). 
 

G. Can a lien claimant recover prejudgment interest from the liened funds? 
 

Since a public body is not liable for interest on its indebtedness in the absence of an 
express agreement to pay interest, the subcontractor may not recover interest when to do so would 
operate to compel the municipality to pay interest. Central Lime & Cement Co. v. Leyden-

Ortserfen Co., 245 Ill. App, 48, 58 (1st Dist. 1927); Housing Authority of County of Franklin, 

Illinois, ex rel. Smith-Alsop Paint & Varnish Co. v. Holtzman, 120 Ill.App.2d 226, 256 N.E.2d 
873 (5th Dist. 1970). 
 

A contrary rule prevails, however, when the sum still admittedly due from the public 
body to the original contractor is sufficient to pay interest to the subcontractor, particularly when 
the municipal corporation has earned more interest on withheld funds than was awarded to the 
subcontractor. In that situation, it is not the public body but the original contractor that is paying 
interest. West Chicago Park Commissioners v. Western Granite Co., 200 Ill. 527, 66 N.E. 37 
(1902); Northwest Water Commission v. Carlo V. Santucci, Inc., 162 Ill. App.3d 877, 516 N.E.2d 

287, 114 Ill. Dec. 132 (1st Dist. 1987). No allowance of interest is justified if there is an honest 
difference of opinion and an absence of unreasonable delay in payment, unless there is proof as 
to when the obligation matured, so that the court may fix a day from which interest is to run. 
Central Lime & Cement, supra; Housing Authority of County of Franklin, supra. 

 
H. What if the prime contractor has fully paid its immediate subcontractor? 

 

When a claim is asserted under Section 23 by a material supplier or a sub-subcontractor 
(defined as a contractor who contracts with a subcontractor, who contracted with the general 
contractor, who was employed by the local body or the state), then the amount recoverable is 
limited to the amount due, if any, from the general contractor to the subcontractor who employed 
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the sub-subcontractor or contracted with the material supplier at the time the notice of the lien is 
given. Koenig v. McCarthy Construction Co., 344 Ill. App. 93, 100 N.E.2d 338 (2nd Dist. 1951); 
Anderson "Safeway" Guard Rail Corp. Champaign Asphalt Co., 131 Ill. App.2d 924, 266 N.E.2d 
414 (4th Dist. 1971); Housing Authority of Count)) of Franklin, Illinois, ex rel. Smith-Alsop Paint 

& Varnish Co. v. Holtzman, 120 Ill.App.2d 226, 256 N.E.2d 873 (5th Dist. 1970). In Central 

Laborers' Pension Fund v. Nicholas & Associates, Inc., 2011 IL App. (2d) 100125, 956 N.E.2d 
609 (2nd Dist. 2012), the general contractor was hired to work on two school construction 
projects and hired the subcontractor to perform masonry work on both projects. The 
subcontractor secured labor for the project by entering into collective bargaining agreements 
(“CBA”) with the Laborers union and the CBAs required it to make monetary contributions to 
union’s fringe benefit funds. The subcontractor failed to so, and, thus, the fringe benefit funds 
filed public fund lien claims against the general contractor and subcontractor. The general 
contractor moved for dismissal and argued that the federal ERISA law, 29 U.S.C.S. §1001 et 
seq., preempted Section 23 of the Mechanics Lien Act. The trial court agreed and dismissed the 
complaints seeking mechanic's liens. The appellate court reversed and found that the federal 
ERISA law did not preempt the Mechanics Lien Act regarding the claims of the claimants. It so 
concluded because it found that state law had only a tenuous, remote, or peripheral connection 
with the covered plans that were involved, which meant that the benefit funds could pursue their 
mechanic's lien claims without impermissibly interfering with the purpose of the ERISA law. 

 
I. What about lien waivers? 

 

In Romeo Industries, Inc. v. Board of Trustees of University of Illinois, 226 Ill. App.3d 
173, 589 N.E.2d 672, 168 Ill. Dec. 272 (1st Dist. 1992), the court held that a waiver of the right to 
assert a mechanics lien in the subcontractor's contract precluded recovery under Section 23 of the 
Mechanics Lien Act, 770 ILCS 60/23. However, the court in that case stated that its ruling was 
since there was no express statutory language preserving the subcontractor's right to the lien. 
That holding may now be irrelevant in light of the enactment of former Section 1.1 of the 
Mechanics Lien Act, now codified as Section 1(d), and the ruling by the Illinois Supreme Court 
in R. W. Dunteman Co. v. C/G Enterprises, Inc., 181 Ill. 2d 153, 692 N.E.2d 306, 229 Ill. Dec. 
533 (1998). The court in R.W. Dunteman held that former Section 1.1, in part prohibiting no-lien 
clauses, was not unconstitutionally vague and that a waiver in a contract would not preclude a 
claim under Section 23 if the no-lien provision violated the language of former Section 1.1. See 

also Brown & Kerr, Inc. v. American Stores Properties, Inc., 306 Ill.App.3d 1023, 715 N.E.2d 
804, 240 Ill. Dec. 117 (1st Dist. 1999) (holding that contractual agreement to furnish final waiver 
without payment violated former Section 1.1). 
 

Section 21.02 of the Mechanic Lien Act, 770 OLCS 60/21.02, added effective July 25, 
1997, provides for construction trust funds. Although there is no reference to a public job in the 
actual language of the statute, it would appear to apply to funds received for a public as well as a 
private job. 


